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Chapter VIII
The Preservation of Balance as a Legal Obligation (1713 – 1789)

Problems of Hereditary Succession, States and Wars
Franz Paul von Lisola’s advice to conduct wars solely for the purposes of regaining a stable peace
was, as always, easier to give than to carry out. Yet, from the beginning of the eighteenth century,
the implementation of the advice met with obstacles that were new and resulted from shifts in the
concept of sovereignty. Since the peace agreements of Utrecht, Rastatt and Baden of 1713 and 1714,
the concept of sovereignty could apply to persons as holders of power in states, to states as a whole
and to non-state institutions such as long-distance trading companies. These agreements promoted
the demand that the interests of the personal sovereigns as members of ruling dynasties should rank
behind interests that were focused on the maintenance of the continuity of states as durable political
communities as well as the preservation or restitution of peace. The parties to the peace agreements
of Utrecht, Rastatt and Baden indeed agreed on the principle that the stability of the Kingdom of
Spain should have priority over the personal goals of the dynasties of the Bourbons and the
Habsburgs. Yet, the peace agreements did not cast this principle into the terms of a general legal
norm, because the agreement regulated the hereditary succession in Spain only and was, by
consequence, not automatically applicable to other cases. Hence, the more fundamental problem
remained unsolved, how the conflict between collective state interests and personal interests of
ruling dynasties in succession processes should be settled in general terms. Such cases emerged for
the main reason that most ruling dynasties were closely affiliated through a dense network of kin
relations and that, by consequence, clashes among competing claims for succession to the same
ruling office were frequent. The union of ruling offices of two or more state in the hands of one and
the same person had the potential not only to alter power relationships among states, thereby
rearranging the perceived balance of power in Europe, but also to shift collective identities of the
ruled. In such cases, war was imminent.1 There many such cases. Calvinist historian and jurist Jean
Rousset de Missy (1686 – 1762) published a handbook in fourteen sizeable volumes listing all cases,
in which he believed conflicts over hereditary succession might occur.2 In addition to clashes over
hereditary succession, there were conflicts over the succession to kingship in states, where no single
ruling dynasty was holding hereditary privileges. In these states, rulers could campaign for election,
even if they could not base their candidacy on kin relations.
Compared to the large number of possible conflicts, the number of actual succession wars
was small. Between 1667 and 1783, the War of Devolution (1667 – 1668), the Nine Years War
(1689 – 1698), the war on the succession in Spain (1702 – 1714), succession wars in Poland (1733 –
1735/38), the Austrian Habsburg hereditary lands (1740 – 1748) and Bavaria (1778 – 1779) were
not the majority of military conflicts, if posited against the Great Northern War between Russian and
Sweden over control of the Baltic area (1700 – 1721), the First Silesian War (1740 – 1742), the
Second Silesian War (1744 – 1745) and the Seven Years War (1756 – 1763) about control over
Silesia between Prussia on the one side, France, the Empire and Russia on the other, the war
between France and the UK in North America and South Asia (1756 – 1763), the wars between the
Ottoman Turkish Empire and Russia (1735 – 1739, 1777 – 1778) and the War of American
Independence between the UK and British settlers in North America (1776 – 1783). In view of this
list, it is not arguable that the eighteenth century witnessed an unprecedented proneness for
succession wars, let alone for military conflicts, which allegedly arose from such psychological
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motives as the willingness of rules to expand the reach of their control.3 On the contrary, the theory
of the law of war and peace had, from the sixteenth century, excluded personal greed for power as a
cause of a just war and had categorised power no longer as a personal gift but as an asset of political
communities. Eighteenth-century theorists added the qualifications that plain utility in the
assessment of state interests could not justify the declaration of a just war and that every violation of
specific state rights was an infringement of the general law among states. 4 Regarding the
prioritisation of securing the continuity of state institutions, eighteenth-century theorists, such as
Joachim Georg Darjes, went so far as to request that the permission to march an army through the
territory of another state before and during a war should, in every single case, be given only of the
basis of an advance agreement between both sides. This agreement was to regulate details of the
conditions under which the crossing had to occur.5 Although this theoretical demand was usually
not implemented, it still reveals the underlying idea that wars were or should be planned as
sequences of events and deviations from war plans for purported demands of tactics should not be
considered in service to the stability of states. Hence, the seventeenth-century practice of negotiating
crossing permissions prior to the beginning of wars continued, even though the results of these
negotiations were usually not fixed in treaties under the law among states.
More importantly, succession wars of the later seventeenth and the entire eighteenth
century ended with the confirmation of the status quo ante, therefore confirming the situation that
had existed at the beginning of the wars. The principle applied not merely to the succession wars
about the Southern Netherlands, the Palatinate and Spain, but also about Poland, the Austrian
hereditary lands, except Silesia and attached areas, as well as Bavaria, even though the starting
position differed in the latter three cases from that of the previous ones. As no ruling dynasty could
claim precedence in royal succession in Poland, the danger was higher there than in other
monarchies that the electors might not vote unanimously for only one candidate. Although the legal
norm of unanimity formed the basis for the recognition of the legitimacy of succession all over
Europe, Polish electors split into rival camps, each of which backed one candidate in cases where
they failed to arrive at an agreement. In these cases, unanimity remained accomplished only within
each of the rival camps. After such split elections, all elected candidates could claim legitimacy for
themselves. The absence of an institution of arbitration to decide authoritatively about the
appropriateness of the election procedure increased the likelihood of war subsequent to such split
elections. In Spain, such an election had occurred at the beginning of the eighteenth century and had
precipitated a long and destructive succession war. However, the conflict had, in its own right, been
due to the lack of offspring of King Charles II, so that the Spanish electors had to weight the
competing succession rights of the Bourbons and the Habsburgs. In Poland, by contrast, the electors
had to assess the merits and demerits of candidates in all cases of succession to the monarch’s office,
even though they did also have the alternative option of quickly agreeing on a descendant of the
deceased monarch.
The personal union, which had been in existence between the Electorate of Saxony within
the Holy Roman Empire and the Kingdom of Poland from 1697, was contested already, while
Elector Frederick August II was reigning as King of Poland. In 1704, opposing Polish aristocrats
elected nobleman Stanisław Bogusław Lesczcyński (1677 – 1766, King of Poland 1704 – 1709,
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1733 – 1736, Duke of Lorraine 1737 – 1766). Through the ensuing military campaign, he forced
Frederick August to waive his title in the Peace of Altranstädt of 1706.6 But in 1709, Frederick
August returned to the Polish throne with Russian assistance and stayed till his death in 1733. In
1725, Lesczcyński, who had meanwhile through the marriage of his daughter Maria Lesczcyńska
(1703 – 1768) become father-in-law of King Louis XV of France (1715 – 1774), renewed his claims.
However, on this occasion, the majority of Polish electors stayed loyal to Frederick August II and
even opted for the latter’s son with the same name, whom they elected as Frederick August III (1733
– 1763) in 1733. The war of the succession in Poland came about, because Lesczcyński found
support from France, Frederick August from Russia and the Habsburgs in Vienna. Hence, the
contest about succession in Poland turned into a European military conflict. The Peace of Vienna of
1738 confirmed August III as King of Poland and compensated Lesczcyński with the Duchy of
Lorraine and Bar.7 The reigning Duke Francis Stephen (1729 – 1738) had grown up in Vienna
before succeeding to his father in 1729 and had vacated the ducal chair in 1738 to succeed as Grand
Duke of Tuscany (1738 – 1765) to the last member of the Florentine kin group of the Medici, who
had died in this year. Moreover, in 1736, Francis Stephen had become married to the Habsburg heir,
Princess Maria Theresa, daughter of Emperor Charles VI, Archduchess of Austria (1717 – 1780),
Queen of Bohemia and Queen of Hungary (1740 – 1780). Through his marriage with Maria Theresa,
Francis Stephen appeared to be the most likely successor to the imperial throne after Charles VI,
because Charles had no male descendants and the imperial succession law excluded females from
eligibility to the office of the head of the Holy Roman Empire. Eventually, the war of the succession
in Poland came to a conclusion through a multiple transfer of rulers across several European
territories. French diplomats took a core role in managing the transfer, which assigned rulers to
continuing state institutions. Even though French diplomacy tried to obtain benefits for France, the
prime goal behind the transfer was the maintenance of state stability even against vicissitudes
imposed by dynastic affiliations. French diplomacy would not guarantee the continuity of the Duchy
of Lorraine and Bar, which was integrated into the Kingdom of France upon Lesczcyński’s death in
1766. Nevertheless, Lorraine and Bar was the last state in Europe that ceased to exist in consequence
of kin relations among rulers. Through Maria Lesczcyńska, it fell to her husband Louis XV.8
Diplomats arranged the transfer of rulers under the expectation that members of European
aristocratic kin groups, specifically ruling dynasties, could be eligible as heads of states anywhere in
Europe, while not being in need of specific cultural and linguistic relations with their subjects. The
very idea that some national collective identity was existing as a time-honoured union of the ruled
and the ruler did not become manifest in political theory up until the 1760s. By contrast, the
transformation of the ruled into an indigenate with a collective identity at the ruler’s behest counted
as the prime task of government, whence high-ranking administrators as well as political theorists
conceived of collective identities as modifiable, and expected that governments could and should
“authorise” (stiften) the unification of the ruled into “nations”, to the end of enhancing the “internal
strength of the state”.9 Within this perception, nations were groups of subjects under the control of
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rulers, with the implication that nation-building was the task of rulers. However, during the
eighteenth century, only a few rulers actually took up this task, while, in the majority of states,
different sets of laws existed not only for various population groups under the control of one and the
same ruler but also for different “estates” and professional groups. Within the context of Europe as a
whole, the UK represented the rare case of a state, in which comprehensive laws were valid for the
entire indigenate, enacted by Parliament through majority vote and implemented through
government.10
While ending the war of the succession in Poland, the transfer of Duke Francis Stephen of
Lorraine to Tuscany launched the war of succession in the Austrian hereditary lands. Already in
1713, Emperor Charles VI enforced a new Habsburg succession rule, which, under the title of
Pragmatic Sanction, excluded all members of the kin group from succession in Austria, Bohemia
and Hungary, who were not his own descendants.11 In the course of his long tenure in office, he
succeeded in persuading most European sovereigns to approve of the new Habsburg house law,
including Frederick William I, King in Prussia (1713 – 1740) and Elector Charles Albrecht of
Bavaria (1726 – 1745, as Emperor Charles VII, 1742 – 1745), who initially displayed reluctance to
accept the Pragmatic Sanction. Even though the Sanction could not regulate succession to the
imperial throne, as the imperial Electors continued to hold their rights, Charles VI could expect their
support for the succession of Francis Stephen from the wide acceptance of the Pragmatic Sanction.
But when Charles VI died on 20 October 1740, Charles Albrecht of Bavaria unexpectedly demanded
recognition as successor not only on the imperial throne but also in the Habsburg hereditary lands.
The Bavarian-Spanish treaty of Nymphenburg of 1741 launched an alliance with the goal of
enforcing Charles Albrecht’s candidacy, with France, Naples, Saxony-Poland, Sweden, Spain, the
Palatinate and the Archbishopric of Cologne, the latter tied to the Electorate of Bavaria through
dynastic ties, acceding to the alliance. In 1742, Frederick II, King in Prussia (1740 – 1786), joined
the alliance as well, even though his father Frederick William I had accepted the Pragmatic
Sanction.12 The alliance declared war on the Habsburgs, which received support from the UK and
the States General of the Netherlands. Immediately after the death of Frederick William I on 31 May
1740, his son Frederick II used the opportunity of what appeared to him as the then current
Habsburg military weakness, to invade the Habsburg provinces of Silesia and Glatz and formed an
alliance with France against the Habsburgs in 1741. To Habsburg surprise, the Electors placed
Charles Albrecht of Bavaria successively on the throne of the Kingdom of Bohemia in 1741 and on
the imperial throne in 1742. But he died already in 1745.13 His son and successor Maximilian III
Joseph as Elector of Bavaria (1745 – 1777) renounced all claims to rule outside Bavaria, thereby
paving the way to the termination of the war of Habsburg succession.
During this war, the Electorate of Bavaria and its allies remained without decisive victory.
The concluding Peace of Aix-la-Chapelle of 18 October 1748 enforced the Pragmatic Sanction for
the warring parties, while obliging Maria Theresa to cede the Habsburg-controlled states of Parma,
Piacenza and Guastalla in the North of the Italian Peninsula to a collateral line of the Spanish
Bourbons as well as to agree to the transfer of some Habsburg lands in Savoy to the King of
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Sardinia-Savoy.14 The treaty allowed Frederick II to keep Silesia and Glatz. The British King as
Maria Theresa’s ally obtained the restitution of Madras in South Asia to the English East India
Company in exchange for the cession of British occupied territories in North America to France.
Hence, the impact of the war of succession in Austria reached far beyond Europe, entailing transfers
of colonial rule between France and UK. The Peace of Aix-la-Chappelle was laid down in one of the
few multilateral treaties of the eighteenth century, but remained conventional in other formal
respects, such as the invocation of the Holy Trinity as the guarantor of the treaty stipulations.15
Moreover, the war of succession in Austria confirmed Maria Theresa’s essential rights to rule over
the Habsburg hereditary lands, Bohemia and Hungary, despite the cession of some territories.
Moreover, she gained acceptance of Francis Stephen, who was elected unanimously as Emperor
Francis I in 1745. The Grand Duchy of Tuscany remained under Habsburg rule after Francis’s death
in 1765, while continuing as a distinct state of its own.
The last in the series of succession wars started in 1778, following the death of the Elector
Maximilian III Joseph of Bavaria in 1777, and ended without a single battle through French and
Russian intermediation with the Peace of Teschen concluded between the Empire and Prussia on 13
May 1779. The issue, which brought about the war, was the hereditary succession of Elector
Palatinate Charles Theodor (1742 – 1799, as Elector of Bavaria, 1777 – 1799) according to internal
Bavarian arrangements. Charles Theodor thus united two electorships in his hand and was willing to
compensate for the accumulation by offering to cede the territories of Upper Palatinate and the
Bavarian Innviertel to the Habsburgs. But Frederick II refused to accept the deal, as he foresaw some
danger for the Principalities of Ansbach and Bayreuth, which were affiliated through dynastic
relations with the Prussian rulers. The Teschen peace agreement confirmed Habsburg possession of
the Innviertel and guaranteed Prussian influence over Ansbach and Bayreuth.16 The agreement was
significant for the Empire, because the Russian Tsarina acted as a guarantor next to the King of
France, replacing the King of Sweden, who had taken this role since the peace treaties of Munster
and Osnabrück of 1648.17 Through the swapping of Sweden against Russia as a guaranteeing power,
the Emperor accepted the latter as a full member of the European states system in legal terms.
The Great Northern War and the Seven Years War did not follow the practice of
succession wars, but were military conflicts resulting from rivalries about the expansion of rule. The
Great Northern War took place between Russia and Sweden about control over the Baltic area. On
the Russian side, Czar Peter I (1682 – 1725) attempted to extend Russian rule westwards to the
shores of the Baltic Sea, thereby intervening in areas traditionally under Swedish control. Charles
XII, King of Sweden (1697 – 1718), suffered a humiliating defeat during the Battle of Poltava in
1709, fled the battlefield and sought exile with the Ottoman Turkish Sultan. When he tried to regain
control over Sweden in 1718, he suddenly died. His successor was his sister Ulrike Leonora (1688 –
1741, in office 1718 – 1720), since 1715 married to the son of the Landgrave of Hessen-Kassel with
the name Frederick (1676 – 1751). Frederick had served as a commander in the British army during
the war of the succession in Spain, rose to the rank of a Swedish generalissimo in 1716 and became
King of Sweden, after his wife had abdicated in his favour. In 1730, he also succeeded as Landgrave
of Hessen-Kassel. In his capacity as King of Sweden, he concluded the Peace of Nystad with Peter I
on conditions that were unfavourable for the Swedish side, as the treaty confirmed Russian control
over the eastern part of the Baltic area.18 Already in 1703, Peter I could found the city of St
Petersburg, where the River Narva mouths into the Baltic Sea, establish his centre of government in
the city and use it as the window of Russia to the West. Thus, the Great Northern War belonged to
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the few eighteenth-century military conflicts before 1792 that transformed the European states
system.
Eighteenth-century successors to Peters I, most notably Tsarina Catherine II (1762 – 1796),
continued the policy of the expansion of Russian control, while targeting at areas in the South rather
than in the West. Eventually, this policy raised tensions with the Ottoman Turkish Empire. Both
sides fought two major wars from 1735 to 1739 and again from 1768 to 1774, through which the
Russian side advanced to the northern shore of the Black Sea. After the defeat of Ottoman army at
Çeşme on 7 July 1770, both parties accomplished a peace agreement at Küçük-Kainarji on 21 July
1774, which legalised Russian control of the conquered areas. 19 By contrast, after Turkish
withdrawal during the second half of the seventeenth century, the Sultan’s rule over the Balkans
remained stable during the eighteenth century. Although the Sultan had to surrender parts of
Hungary to the Emperor by the peace agreement of Passarowitz of 21 July 1718,20 the Emperor,
who had joined the Russian-Turkish war in 1736 on the Russian side, was unable to retain these
territories and had to return them to the Sultan with the exception of the Temeshvar Banat in the
Peace of Belgrade of 18 September 1739.21 These military conflicts resulted in the formation of
closer political ties between the areas under Ottoman Turkish rule and the European states system.
The three Habsburg-Prussian wars about control over Silesia were interwoven with the
war of succession in the Habsburg hereditary lands. Frederick II kicked off the First Silesian War
with a military invasion, which he had neither announced nor justified and, in doing so, conducted
an undeclared offensive in breach of the norms of the law of war. After some battles had been lost
for the Habsburg side, this conflict ended with the Peace of Berlin of 28 July 1742. Through the
agreement, Maria Theresa accepted the loss of the provinces of Lower and Upper Silesia and the
adjacent County of Glatz, with a strip of land around Troppau and Teschen remaining under
Habsburg rule.22 The war altered the European states system by withdrawing the economically
affluent Silesian provinces from Habsburg influence and adding them to Prussian territory. In 1744,
Frederick launched the Second Silesian War again with an undeclared invasion of
Habsburg-controlled territory, this time Bohemia. Again, armies under Habsburg leadership suffered
defeat, whence Maria Teresa agreed upon the peace arrangement made at Dresden on 25 December
1745. The treaty left Silesia and Glatz under Prussian rule, while obliging Frederick to support the
candidacy of Francis Stephen for the imperial throne.23 The last of the three Silesian campaigns, the
Seven Years War, did not change the European states system to the same degree as the First Silesian
War and the Great Northern War. Rather, the Seven Years War again ended with the confirmation of
Prussian control of Silesia and Glatz. This war came in the aftermath of a massive Prussian arms
increase, following the Peace of Aix-la-Chapelle of 1748, most dramatically in 1755 and the first
half of the following year. While, against current state practice, the arms increase for the Prussian
army remained undeclared, it did not go unnoticed on the Habsburg side, which took
countermeasures.24 Frederick started the war with an undeclared invasion of Saxony in 1756,
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forcing the Saxon army to place itself under Prussian command. Prussian propaganda, promulgated
in retrospect after the beginning of the war, contended that the Prussian invasion of Saxony had
anticipated a coordinated attack on Prussia by the armies of France, Russian and the Empire. The
reasoning was based on the French-Habsburg alliance of 1756, which Tsarina Elizabeth of Russia
(1741 – 1762) entered late in the same year. But contrary to Prussian insistence, there was no
evidence of an acute threat of the security of the Prussian state in any sense relevant to the law
among states. Hence, when the news about the unprovoked Prussian invasion of Saxony spread,
Louis Guy Henri Marquis de Valori (1692 – 1774), the French ambassador in Prussia, wrote to the
Major General Pierre Chrysostème d’Usson de Bonnac (1724 – 1782), in September and again in
October 1756 that he was at a loss to imagine, how Fredrick could draw himself our of the dilemma
of having launched a war of aggression without any prospect of finding alliance partners. The
imperial administration ranked the Prussian occupation of Silesia a threat of the Empire and declared
an imperial war against Prussia.25 On the Habsburg side, Maria Theresa instructed the army to fight
the war not merely for the reconquest of Silesia and Glatz, but also to reduce the Prussian state to a
size that prevented the Prussian king from henceforth modifying the balance of power within the
European states system. After the severe defeat of the Prussian army in the Battle of Kunersdorf on 1
August 1759, this goal appeared to be within reach. Even though Frederick received British
subsidies to fill empty Prussian coffers, Prussia was without alliance partners outside the Empire due
to the repeated undeclared invasions, which Frederick had ordered. On the other side, Maria Theresa
could choose among alliance partners, thereby seemingly accomplishing a strategic advantage over
Prussia. Nevertheless, the Seven Years War, the military conflict with the highest casualty rates after
the war on the succession in Spain in the eighteenth century up to 1792, ended with the confirmation
of Prussian control over Silesia and Glatz. The Treaty of Hubertusburg of 15 February 1763 not
merely restored the status quo ante of 1756, but also explicitly restituted the peace that had existed
till 1756. 26 Yet, Frederick allowed himself to become integrated into the network of
diplomatic-political relations within the European system. Not only did he refrain from any further
attempts to expand Prussian rule by the use of military force from 1763, but also became an advocate
of the maintenance of the balance of power.27

25

26

27

1756’, in: Mitteilungen des Instituts für Österreichische Geschichtsforschung 16 (1895), pp. 480-491. Albert
Naudé, ‘Beiträge zur Entstehungsgeschichte des siebenjährigen Krieges’, in: Forschungen zur brandenburgischen
und preußischen Geschichte, vol. 8 (1895), pp. 523-618, vol. 9 (1896), pp. 101-328. Leopold von Ranke, ‘Ueber
den Ausbruch des siebenjährigen Krieges. Aus ungedruckten Memoiren mitgeteilt’, in: Ranke, Abhandlungen und
Versuche. Neue Sammlung, edited by Alfred Dove and Theodor Wiedemann (Ranke, Sämmtliche Werke, vol.
51/52) (Leipzig, 1888), pp. 329-356 [first published in: Zeitschrift für Geschichtswissenschaft 1 (1844), pp.
134-163].
Louis Guy Henri Marquis de Valori to Pierre Chrysostème d’Usson de Bonnac, 4 September 1756 and 5 October
1756, quoted in: Peter Feddersen Stuhr, Forschungen und Erläuterungen über Hauptpunkte der Geschichte des
siebenjährigen Krieges. Nach archivalischen Quellen, vol. 1 (Hamburg, 1842), pp. 71-72. Wenzel Anton von
Kaunitz-Rietberg, ‘[Memorandum, dated 21 August 1755]’, edited by Gustav Berthold Volz and Gerhard Küntzel,
Preußische und Österreichische Acten zur Vorgeschichte des Siebenjährigen Krieges (Publikationen aus den
Königlich Preußischen Staatsarchiven, 74) (Leipzig, 1899), pp. 145-160, at p. 145 [reprint (Osnabrück, 1965)].
Staats-Betrachtungen über gegenwärtigen Preußischen Krieg in Teutschland in wie fern solcher das allgemeine
Europäische, vornehmlich aber das besondere Teutsche Interesse betrift (Vienna, 1761), pp. 10, 29-30, 53 [mit
Anmerkungen wieder aufgelegt (Berlin, 1761); edited, without the Anmerkungen, by Johannes Kunisch, Das
Mirakel des Hauses Brandenburg (Munich and Vienna, 1978), pp. 102-141; Refutation published as: Das wahre
Interesse des Teutschen Reiches bey dem gegenwärtigen Kriege zwischen den Häusern Preussen und Oesterreich,
entgegengesetzt einer boshaftigen Oesterreichischen Schrift, welche unter dem Titul: Staats-Betrachtungen über
den gegenwärtigen Preußischen Krieg in Teutschland ... zum Vorschein gekommen (Berlin, 1761)].
Treaty Prussia – Roman Emperor and Roman Empire, Hubertusburg, 15 February 1763, art. I, in: CTS, vol. 42, pp.
349-359, at p. 349.
Frederick II, King in Prussia, ‘[Political Testament, 7 November 1768]’, edited by Richard Dietrich, Die
politischen Testamente der Hohenzollern (Munich,1981), pp. 256-397, at pp. 366-373. Johannes von Müller,
‘Darstellung des Fürstenbundes‘, in: Müller, Sämmtliche Werke, vol. 9 (Stuttgart and Tübingen, 1811), pp. 11-310,
at pp. 256-257.

214

Outside the European states system, however, the Seven Years War entailed severe
changes in the patterns of relations among European states. The UK, gaining control over North
America in the German war theatre according to William Pitt the Elder (1708 – 1778), deployed the
navy and the leverage of the English East India Company to suppress French influence in South Asia
and to terminate French colonial rule in North America. In South Asia, the English East India
Company, jointly with allied local rulers, accomplished a sweeping victory at Palashi (Plassey) on
23 June 1757 over French troops and Nawab Siraj-ud-Daula of Bengal (1733 – 1757) supporting the
French side. Also, French troops had to withdraw from Canada. The Peace of Paris of 10 February
1763 placed all French colonial positions on the South Asian mainland and in the north of North
America under the control of the UK.28 Even if a critical observer such as François Marie Arouet de
Voltaire (1694 – 1778), in his description of the times of Louis XV, ridiculed the Seven Years War
as “a negligible quibble between France and England over wild stretches of land in a distant part of
the world” (une légère querelle entre la France et l’Angleterre pour quelques terrains sauvages vers
l’Acadie),29 the various military activities during the war in the European and overseas war theatres
were interrelated and mutually impacted upon one another. Diplomatic efforts to maintain state
stability was confined to the European states system, where it was generally successful with the
exceptions of the Great Northern and the First Silesian War. These efforts found expression in
political propaganda and in academic theory, both of which positioned the preservation of the
balance of power as a legal obligation.30 By contrast, there was no guarantee of the distribution of
European overseas colonial positions, including the strongholds of the long-distance trading
companies. In European perspective, the balance of power did not extend to areas and population
groups outside Europe.
The distinction between the focus on the maintenance of the balance of power in the
largest part of the European states system and the readiness to deploy military means to overseas
areas in efforts to overturn the existing distribution of rule and control, became dramatically
recognisable, once British colonists in North America revolted against trading privileges held by the
English East India Company in 1764 and, after minor skirmishes, took up arms against the UK in
1776. The colonists defended their resort to war on the basis of the right to resistance, which they
claimed against King George III (1760 – 1820), denounced the king as a tyrant, accused him of
having violated their natural rights and demanded validity of general human rights, which they
derived from the law of nature.31 For their declaration of war, they chose the conventional form of
the abrogation of all legal obligations (diffidatio), which had been in use since the twelfth century.32
They categorised the war, which they expected to come, as a just struggle against the alleged tyranny
of the king. Explicitly, they pronounced their intention of rejecting the king’s rule and, as
autonomous groups of residents, declared their “independence” with the goal of establishing new
states for themselves. The declaration of independence of the British North American colonists was
a novelty in the respect that it did not restrict itself to defending the purported need of putting an end
to tyrannical rule, but stated the principled goal of revoking all recognition of British laws and their
execution through the British government. With their declaration, the British North American
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colonists introduced the concept of the independence of states into the law among states. 33
Explicitly, they asked for divine assistance in their struggle and conveyed hope that divine
benevolence would support their cause. In employing this formula, the colonists indirectly confirmed
that the concept of the state independence was, at the time, not regulated according to the law among
states and that this law did not provide for procedures of the establishment and recognition of
independence. The British government did not respond by itself to the declaration of independence,
because any reply might have been misrepresented as an acceptance of the justice of the demands of
the colonists. However, the government involved loyal pamphleteers to disseminate the argument
that the colonists did not form an autonomous group of residents and were, by consequence, subject
to the same laws as all other subjects of the king, ands that their actions were rebellion.34 However,
this legalistic argument did not strengthen the position of the British government. In the end of the
war, the British government gave in to the demand for what the rebellious settlers claimed as their
“independence”, even though British troops in North America had not been defeated. Through the
Peace of Paris of 3 September 1783, the British government recognised the former North American
colonies south of Canada as new states.35
Instead, the British government, through its admiralty, responded quickly and with
determination to the rebellion of the North American colonists. Already on 30 July 1768, the
admiralty dispatched Captain James Cook (1728 – 1779) on an expedition to the South Pacific. It
instructed Cook to search for a large continent in the Southern hemisphere (Terra Australis), about
which Alexandrine cosmographer Klaudios Ptolemaios had already speculated in the first century
CE.36 Cook was to search for the new continent south of the fortieth latitudinal degree, explore it as
far as possible and chart such places as harbours and bays as well as riffs and shallow waters. He
was also to take note of the mentality of the local population and list predators, birds, fish, mines and
minerals for exploitation. Last but not least, Cook was to take possession of unoccupied land for the
British crown, after having obtained consent from the “natives”. The instruction left unspecified how
Cook had to obtain the consent and what kinds of legal entitlements it might cover. In the case that
Cook could not implement the instruction, he was to explore the group of islands, which Abel
Tasman (1603 – 1659) had visited in 1642 for the Dutch East India Company in search of the
southern continent and which now go under the name New Zealand.37 Cook was indeed unable to
implement the instruction and actually reached New Zealand but failed to become aware that these
were the islands which Tasman had already been. Cook undertook two further expeditions, for the
latter of which he received a modified instruction.38 The Classical Latin name Terra Australis
became attached to Australia, which the British government had occupied from the 1780s. Cook’s
expeditions placed the British government in a position where it could compensate the loss of the
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North American colonies with the expansion of colonial rule to the South Pacific.

The Trans-Atlantic Slave Trade
In the course of the eighteenth century, European governments acting as colonial rulers in America
enlarged the scope of their grip on territories and population groups. Spanish colonists took hold of
California in the second half of the century, while British and French colonists penetrated westward
from the northeastern coasts of the continent into the Ohio River area and the Appalachian
Mountains against strong and often successful resistance from among Native Americans.39 As the
colonists were usually engaged in agriculture producing cash crops for European markets, the
enlargement of the cultivated soil ushered in the increase of the demand for labour force, which
Africans deported as slaves, had provided since the sixteenth century. By consequence, the
Trans-Atlantic slave trade peaked during the eighteenth century. While a few slave traders admitted
the moral reprehensibleness of their business, 40 the trade neither did take place outside the
framework of the European law of treaties among states41 nor was it beyond control of those
governments in Denmark, France, the Netherlands, Portugal, Spain and the UK, which chartered
long-distance trading companies and legalised slaveholding in continental America and the
Caribbean as well as in strongholds on the West African coast42 and the Dutch settlement at the
Cape of Good Hope.43 Therefore, it was through government surveillance that deported Africans
were transformed into trading goods and became objects of exploitation. The law among states, the
unconditional application of which ought to have prevented the denial of the moral status of human
beings to deported Africans and their relentless subjection to the arbitrariness of European slave
traders and American slaveholders, was not only blunt vis-à-vis gross abuses but even regulated
competition among the slave traders. The latter effect was crucial, because the profit margins for the
trading companies operating in the Atlantic Ocean were narrow and accomplishable anyway only
with ships capable of taking large cargoes on board. This was so, because raw materials such as
sugar and cotton, which African slaves produced in America and the Caribbean, were saleable in
European markets only at low prices. Because the sales prices for these products were low, the costs
for maintaining slaves covered only expenditures essential for keeping slaves alive. In turn, life
expectancy was short for those slaves, who had survived the passage across the Atlantic, and,
correspondingly the high mortality rate ushered in a high demand for new slaves.44 Therefore, the
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sales prices for slaves on markets in America and the Caribbean were low, so that the slave traders
were struggling to engaged not merely in immoral but also in risky business. At the same time,
demand for raw materials produced by deported Africans in America increased in Europe, again
pushing up the demand for slaves. Presumably, the combination of these factors resulted in the high
number of deportations during the eighteenth century. Probably, 50 per cent of the total number of
persons deported from Africa between the fifteenth and the nineteenth centuries, left in the course of
the eighteenth century.
Till the 1770s, there was little resistance in America and in Europe against the practices of
the slave trading and slaveholding. A public abolitionist movement began in the UK in 1783, but the
British government did not intervene against slavery even in areas over which it exercised control.
Nevertheless, a few Africans, who had succeeded in freeing themselves from the bonds of slavery,
issued printed accounts of their lives and openly criticised slave trade and slaveholding. 45 A
fundamentalist Protestant sect, which Swedish naturalist Emanuel von Swedenborg (1688 – 1772)
had founded, took up the criticism and, in 1787, built a settlement on the West African coast near the
mountain range called Sierra Leone since the fifteenth century. The settlement was to be open for
Africans freed from slavery and willing to return to Africa. The small settlement bore the
programmatic name Freetown.46 But this movement, small and ineffective anyway, had no impact
on European colonies in America and the Caribbean. When the British colonists in North America
rebelled against King George III, they left the abused African slaves unmentioned in their
declaration of independence. While the colonists claimed for themselves general human rights, as
derived from the law of nature, they would include neither Africans nor Native Americans into their
claim.

The Regularisation of War
Eighteenth-century military conflicts to 1792 witnessed the process of the regularisation of war, for
which contemporary diction preferred the metaphor of the “taming” of the Bellona, the war goddess
of Roman Antiquity. With regard to “lower tactics”, demands became articulate that serving soldiers
should be subjected to strict control by commanding officers, generating “blind obedience”, the
unconditional execution of given commands, through the remorseless enforcement of discipline and
manual drill regulated at great detail.47 The model of the disciplined fighting force continued to be
the army of the Roman Imperium of Antiquity.48 Dozens of usually printed drill manuals were to
contribute to the formation of obedient subjects from the ordinary farming population and the often
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forcefully recruited servicemen, who were to acquire “the air of the soldier” according to a phrase
frequently used in drill books for the Prussian army.49 Equally numerous edicts, promulgated in the
names of rulers, requested discipline, but also sought to restrict the application by commanding
sergeants of physical punishment and stipulated the making and use of uniforms, the issue of
passports for soldiers, who were on their way outside their garrisons and would have been accused
of desertion without such documents, as well as the prohibition of marriages without consent by the
army command. Military theory concurred applying the then fashionable mechanicist imagery and
variously equating each soldier and the army as a whole with a machine.50
Contemporaries perceived of drill and the maintenance of discipline in the Prussian army
under Frederick William I and Frederick II as the model for Europe as a whole, with Count
Gabriel-Honoré de Riquetti Mirabeau’s (1749 – 1791) description of the Prussian state circulating
widely.51 However, Prussian drill was never regulated with insurmountable intensity. For example,
infantrymen serving the Landgrave of Hessen-Darmstadt had to observe more than 200 commands
only on positions without arms in 1712, against 78 commands for the same positions in the Prussian
manual of 1714.52 Commands for movements of battalions were added. Landgrave Louis IX of
Hessen-Darmstadt (1768 – 1790) kept a military contingent under arms in the exclave of Pirmasens,
where servicemen had few military tasks but rather played the role of the ruler’s toy and drilled
regularly and intensively in public.53 Contemporary critics already noticed that drill, not only of
individual soldiers but also of entire contingents, was not straightforwardly applicable in the
battlefield, because no drill manual could anticipate the full range of occurrences that might happen
in actual combat. 54 Nevertheless, the eighteenth century put on record agreement about the
principles of drill, regardless of differences over detail, such as the frequency of the repetition of
certain stereotype commands in the course of each drill. Hence, the fair uniformity of drill practices
in most European armies promoted the formation of a Europe-wide order of armed forces, which
were ready to implement the principles of the regularised forms of combat commonly termed “linear
tactics” even under the constraints of battle. According to the principles of “linear tactics”, the front
in battle ought to advance “in uniformity” “step by step”, whereby its volley fire ought to be like the
“incessant rolling of thunder”.55 In other words, armies were expected to preserve throughout the
battle the order in which they had moved onto the battle field, thereby allowing the implementation
of the carefully crafted battle plan. Again, contemporaries recognised that this effect crucially hinged
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on the willingness of all warring parties to agree to observe this order in battle.56 This order was
thus credited with a binding force, which was neither legislatable nor enforceable. Yet, rulers, who,
like Frederick II, did not feel obliged to observe the order under all circumstances and broke it
occasionally, quickly acquired the reputation of being unreliable, with the consequence that they had
difficulty in finding alliance partners. Hence, non-observation of the principles enshrined in “linear
tactics” could raise the risks of war. Moreover, the application of “linear tactics” enhanced the
establishment of a Europe-wide officer corps, trained in accordance with similar rules, highly mobile
and, consequently, successively employed in the services of different rulers. These commanding
officers were further united through the reception of a voluminous and even expanding body of
publicly available handbook literature on matters of military theory as well as numerous specialised
tracts about details of strategy and tactics.57 In turn, the mobility of commanding officers with their
standard comprehensive knowledge made redundant the build-up of military secrets relating to the
size of troops under arms, preferred forms of combat and the foundations of military strategy and
tactics, because information about all these matters was available in printed books.58 The demand to
maintain order included even armies as a whole. Armies were to operate like machines, with every
soldier being a small wheel in a grand clock under the surveillance of a ruler.59
The machine model metaphorically articulated the regularity of the “armies that remained
standing” and supported the perception of war as a sequence of planned events, even though these
armies received much contemporary criticism for testifying to the willingness of rulers to engage in
war at any time.60 Yet, Frederick II, who by no means avoided battle under all circumstances and
suffered grave defeats, repeatedly described armies as war machines and formulated rules of “linear
tactics”. In his testaments, which were made available to the general public only late in the
nineteenth century,61 he took for granted that wars should not be undertaken lightly or due to
ambitions of greedy rulers. Rather, he insisted, wars should be based on carefully drafted
comprehensive campaign plans, even though he approved of flexible responses to enemy action and
the use of feints. However, according to Frederick, a battle should only be fought, if the enemy
agreed to have it, with the implication that field marshals on both sides should agree on planning the
battle as the instrument to decide the war. He further recommended classifying newly arranged
maneuvers and innovative weapons technologies as state secrets, also to establish camps at fortified
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places, so as to prevent combat action outside the frame of war plans.62 In texts, which he published
during his lifetime, he praised Marshall Turenne for his skills of avoiding battles.63 He gave priority
to the continuity of the state above all other military and political goals and advised of battle
avoidance, because battles might decide about the existence of states.64 In the essay on the Battle of
Poltava, which he wrote under the impression of his rout at Kunersdof in 1759, he oracled that
Charles XII of Sweden had gravely neglected the rules of “linear tactics” and, due to that neglect,
had lost the battle.65 Frederick did not categorise these rules as legal norms, but still acknowledged
them as theoretical guidelines for the practical conduct of war. By contrast, he was reluctant to
observe the law in war. Despite pleas to the contrary prior to his accession to kingship,66 he placed
the law in war at the disposal of tactical calculations in the campaigns he started in 1740, 1744 and
1756.
Theorists of the law in war were usually academics teaching in universities during the
eighteenth century. Like theorists in previous centuries, they continued to define war as a regular
conflict with the use of martial weapons,67 allowed only previously inflicted injustice as a cause of
just wars,68 differentiated between “public” and “private” wars, some more precisely between
offensive and defensive, recuperative and punitive wars,69 and demanded the strict distinction
between combatants and non-combatants as the core norm informing the law in war.70 Moreover,
the number of theorists increased who argued that the right to war should be restricted to heads of
sovereign states.71 Even though these theorists joined their colleagues in accepting the right to war
of long-distance trading companies, the use of that right became subject to limitations. Among others,
Karl Friedrich Pauli (1719 – 1772), historian and jurist at Halle, argued the position that
long-distance trading companies could only undertake defensive wars against states,72 but were
entitled to conduct offensive wars against private persons, pirates, smugglers and corsars,73 and that
all of these wars were “public” acts of violence, even though companies established under private
law might have declared them on the basis of government privileges.74 War did not rank as a
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naturally given process but appeared to result from human will through voluntary decision.75 Each
warring party received the duty of stating the claim for the justice of their acts in declarations of war.
The older proposition, which Vitoria had supported and according to which all warring parties could
fight a war in subjective perception of its justice, no longer found only supporters,76 but also critics.
Critics rejected the proposition drawing on the view, already shared by St Thomas Aquinas, that
justice could only exist objectively and thus could not be ascertained through subjective claims.77
Moreover, Vitoria’s proposition was challenged with the pragmatic argument that assessments of the
justice of a war had to be derived from actual declarations and other legal texts revealing the
“causes” of the war, whence justice could not be based on subjective claims.78 In order to qualify as
just, wars had to be conducted with minimal use of force, measured in terms of weapons and troops
deployed, financial resources mobilised and time passing between the beginning and the end of the
war.79 In any case, only wars fought for the restitution of previously inflicted injustice had a chance
of becoming acknowledged as just.80 Thus, like during the seventeenth century, war was tantamount
to the legal means of enforcing the law among states, which theorists continued to position in the
state of nature with regard to their mutual relations and would not regard as subjectable to the power
of a higher law-enforcing institution.81 In this sense, war was a breach of peace but not a breach of
unset law. Wars could not exist in times of peace,82 but the divinely willed law of nature continued
to valid in force during wars. In his inaugural address as Professor of History at the University of
Jena, Friedrich Schiller (1759 – 1805) could, even in May 1789, proclaim with full confidence: “The
European society of states appears to have been transformed into a big family. The members of the
household can treat one another with hostility, but can no longer tear each other to pieces.”83
The change of the number of war casualties confirmed that these theoretical observations
were neither pure fancy nor cheap propaganda of partisan ideologues. The costly battles fought in
the war on the succession in Spain at Ramillies (1706) and Malplaquet (1709) charged some 50.000
war dead and seriously wounded among approximately 312.000 combatants of all sides. By contrast,
the Silesian wars featured the battles of Mollwitz (10 April 1741), Rossbach (5 November 1757) and
Leuthen (5 December 1757) with 478, 548 and about 6400 dead or seriously wounded among
23.4000, 22.000 and 29.000 men deployed on the Prussian side, and 4551, about 3000 and 10.000
dead or seriously wounded among 19.000, 41.000 and 66.000 combatants on the Habsburg side. As
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the Habsburg army lost all these battles, their losses were more severe than those of the Prussian
army. Nevertheless, the absolute numbers differed fundamentally from the carnage inflicted during
the majors battles fought early in the century. The reason for the decline was simple: Well-trained
soldiers were hard to replace and much too expensive to be used only as cannon fodder. Yet, the
regularisation of war had its limitations, which critics pointed out tirelessly. Voltaire, for one,
censured war as one of the three scourges of humankind, next to hunger and epidemics,84 while
other enlightenment theorists condemned the armies “that remained standing”, seemingly always
ready for combat, as the main cause of the lack of the stability of peace.85 In any case, war remained
embedded n the Augustinian paradigmatic sequence of peace, war and peace again, with peace
continuing to be recognised as the normal condition of the world.86

Peace Programs and the Law of Peace Treaties
Throughout the eighteenth century, the continuity of the Augustinian paradigmatic sequence of
peace, war and peace was recognisable from the several newly issued programs for perpetual peace.
These programs followed established conventions in categorising perpetual peace as possible within
the foreseeable future and as accomplishable through the avoidance of new wars.87 Nevertheless,
some authors modified these conventions in conceiving perpetual peace in confinement to Europe
and equating it with the formation of a “Union of Europe” 88 or, as the Abbé de Saint-Pierre (1658 –
1743) put it, as a “system of the perpetual Society of Europe” coming into existence by way of the
conclusion of a covenant.89 In submitting this type of proposal, these authors not only requested
human contractualising action as the appropriate means of setting perpetual peace within the
confines of Europe, but also gave priority to the future European “Union” or “Society” over the
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maintenance of the balance of power. Jurist Johann Michael von Loën (1694 – 1776), Prussian
administrator at Lingen on the Ems, seeking to restrict war to the defensive aim of providing security
for the ruled, believed that a European “Union” or “Society” alone, rather than manipulations of the
balance of power, could guarantee the “maintenance of general repose” within the European states
system and, by consequence, preserve peace in perpetuity. Loën willingly added a practical
suggestion, where such a congress might be convened, and nominated his native city of Franfurt as
the most suitable place.90 In any case, peace was continuing among non-combatant inhabitants of
states even during war, as Rousseau insisted. This, he believed, was so, because only combatants in
regular armies were enemies in war, while actual fighting in war was of no concern for
non-combatants and had no effect on the non-military relations among belligerent states.91
The Augustinian paradigmatic sequence of peace, war and again peace also continued to
shape the procedure of the making of peace agreements as well as their core stipulations, even
though doubts about the implementability and, towards the end of the eighteenth century, even
questions about the desirability of perpetual peace came up. Critics of the Augustinian paradigm
argued that peace treaties as such could not bring about more than temporary relief, allowing no
more than the repair of defective war machines, whereas genuine peace could only result from laying
down weapons by divine order.92 Moreover, the quest for the establishment of some European
“Union” or “Society” would entail transformations of the balance of power and, in turn, provoke
instability.93 However, despite these criticisms, peace-makers retained their often-tried practice of
relating newly concluded peace agreements to previous treaties, whereby the Treaties of Munster
and Osnabrück featured most prominently even as the foundation of the law of peace agreements.94
Likewise, preambles to peace agreements usually contained the formulaic declaration that the
cessation of fighting should lead to the restoration of the status quo ante bellum, that is, the
condition before the beginning of the war that was to be concluded,95 with theorists adding the
demand that, at the end of a war, belligerents should return to the ante-bellum state of peace.96 It
was not till the very end of the eighteenth century that this practice met with staunch objections.
Most articulately, the Göttingen jurist Georg Friedrich von Martens pointed out in a technical
treatise on the renewal of treaties, published in 1797, that the confirmation of the status quo ante
bellum through a peace agreement would only leave “controversial what had previously been
contested”,97 thereby complaining that the practice of the return to the status quo ante bellum would
involve the risk of warring parties taking up weapons again over the same issue. But Martens stayed
alone with his criticism. Instead, the practice of the back-reference to previous peace instruments
was even amplified through a refinement of the “composite” procedure of treaty-making. From the
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1730s, treaty partners supplemented the existing practice of exchanging ratification charters by
distinguishing between preliminary and definitive peace agreements.98 As a rule, the definitive
treaties confirmed the previously signed preliminary ones and, in this respect, were equivalent of
ratification charters. 99 However, the exchange of ratification charters did not require another
convention of the signatory parties, while the making of definitive peace agreements demanded that
signatories gathered again to formally make out a new instrument, distinct from the preliminary
agreement in formal respects, while often virtually identical in contents. The new practice of the
confirmation of an agreement through a new solemn treaty revealed the intention of increasing the
binding force of peace instruments. Yet, in practice, the refined procedure of the making of peace
treaties did not significantly increase the periods of abidance by peace agreements, because war
remained the sole effective means of enforcing treaties among states.100
Against Martens’s skeptical argument, the majority of theorists even agreed upon the view
that a peace treaty uncontestably stipulated the cessation of combat and, consequently, the
irrevocable termination of the war. Hence, theorists juxtaposed war against peace as opposites. They
insisted that, upon validifying a peace agreement, the contracting parties were obliging themselves to
immediately implement the treaty stipulations,101 had to forget the causes of the previous war and to
promote the momentum for perpetual peace.102 Therefore, causes of a war should by no means be
mentioned in treaties ending the war.103 A general “amnesty”, in the literal sense of the collective
forgetting of all acts of violence committed during the war, combined with the keeping of permanent
silence about them,104 should follow from the peace treaty, which should not assign injustice to any
signatory party.105 To fullfil this demand, the victorious side should exercise restraint in the sense of
Lipsian ethics regarding conditions to be addressed to the vanquished for the making of a peace
agreement, with unlawful demands being condemned as invalid. Hence, the law of nature framed the
98
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law of peace agreements.106 Explicitly contradicting Hobbesian political thought, theorists of the
law of peace occasionally positioned peace as a naturally existing condition of the human world,107
promoting the security of states.108 These theorists took the principled position that the law of nature
was derived from divinely willed reason and was in existence for the basic purpose of accomplishing
happiness. Peace was the guarantor of stability and, in that capacity, the essential condition of
happiness.109 Consequently, nature was obliging human beings to preserve peace among states.110
Halle University philosopher Christian Wolff specified that after the termination of a war, the pledge
of “amnesty” excluded the resumption of the previous war, when the return to the status quo ante
had been agreed upon. However, the beginning of a new war under a different cause was, according
to Wolff, not a breach of the existing peace agreement.111 However, the peace to be restored and
perserved, applied to Europe exclusively.
In the course of the eighteenth century, the number of treaties among states increased
dramatically, with their contents becoming more diverse and specific than at any time before.
Usually multi-volume and large-size printed collections of treaties112 became fashionable from
humble sixteenth-century beginnings as sketches of the contents of select instruments. 113 The
collections made available agreements between governments, thereby disseminating information on
legal aspects of the relations among states among the general public, as Leibniz hoped, and
categorised these legal instruments in conceptual and formal terms as truces, treaties of peace,
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friendship and surrender, about subsidies, on neutrality, regulating barriers, confederations, alliances,
guarantees, trade and renunciations of claims as well as pledges of the renunciation of the use of
force.114 The treaties between the States General of the Netherlands and the emerging USA of 8
October 1782 as well as between Prussia and the emerging USA of 10 September 1785 received
special significance115 as early agreements, which not only stipulated peace between the signatories
but also reciprocal grants of the freedom of trade, communication and settlement between a
European and an overseas state. According to the Prussian-US agreement, all Prussian subjects and
all US citizens were to be capable of availing themselves of the stated privileges, which were, by
consequence, withdrawn from the long-distance trading companies. Both parties reciprocally
guaranteed Most-Favoured-Nation status and waived the concession of exterritoriality. Consequently,
the Prussian side obliged its subjects to unconditionally abide by US law, with the US side imposing
the same duty upon its citizens vis-à-vis Prussia. In accepting this obligation, both parties agreed on
the unrestricted recognition of the principle of the territoriality of law. Likewise, both sides conceded
the freedom of religious practice and of testation. During war, women, children and scholars “of
every discipline” were not to be considered as combatants.116 The subsequent Prussian-US treaty of
1799 explicitly stated that the peace agreed upon between both parties continued to be in effect.117
Already Grotius118 had classed the law of treaties among states as the voluntary law
among states (ius gentium voluntarium)119 with the proviso that treaties among states could only put
into effect obligations in accordance with the law of nature. Accordingly, eighteenth-century
theorists surmised, treaties were valid, if they emerged from consent and did not stand in opposition
against natural reason.120 Once validated, treaties were to be implemented unconditionally, with the
validity of legal instruments no longer being tied to formalities such as the swearing of oaths or the
invocation of divine assistance.121 Theorists insisted that the validity of treaties followed solely from
the determination of the signatories to ensure the implementation of what had been agreed upon,122
while the giving of guarantees for the abidance by agreed stipulations featured as the established
treaty-making procedure.123 Georg Friedrich von Martens specified, also on the basis of older legal
theory, that only parties with recognised legitimate treaty-making competence could enter into valid
agreements among states and that nothing could be agreed upon, which could not be implemented.124
However, Martens derived the general obligation to honour existing treaties (pacta sunt servanda) in
ways that differed from those preferred by his contemporary, the Jena philosopher Joachim Georg
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Darjes. Whereas Darjes drew on Roman civil law, 125 referring to Connanus, 126 Martens was
convinced that the basic norm pacta sunt servanda was enshrined in the very logic of the
treaty-making procedure and derived this norm from the law of nature.127 Already Helmstedt
University publicist Johann Wolfgang Kipping (1695 – 1747), anticipating Martens’s position, had
declared invalid the provision that the validity of treaties among states depended on the continuity of
the general political conditions at the time of the approval of the agreement (clausula de rebus sic
stantibus) and had demanded that the clausula could only be considered as effective, if it had
explicitly been stated in the text of a treaty, but not as an element of the general law of treaties
among states.128 As late as in 1791, the Habsburg imperial chancellery in Vienna obliged its
ambassadors to other states to make sure that they contributed to the “preservation of public peace,
the repose of states, the inviolability of possessions and the faithfulness to treaties”.129
By contrast, the popular philosophical argument that rulers might be entitled to breach
treaties due to some apparent “reason of state”,130 often contested anyway during the eighteenth
century,131 found no approval in contemporary theory of the law of treaties among states. Theorists
shied away from supporting this argument, because it was irreconcilable with their effort to
contribute to the stability of the European states system. Not only the breach of treaties, but also a
variety of other political decisions of rulers could rank as factors jeopardising the stability of the
system.132 Most notoriously, the decision by Tsarina Catherine II of Russia, King Frederick II in
Prussia and Archduchess Maria Theresa of Austria, in 1772, to partition large parts of the Kingdom
Poland among themselves, raised massive criticism immediately. The decision was a major breach of
rules in the “modern system of Europe” and called into question the great republic of values, an
anonymous commentator opined, perhaps politician-philosopher Edmund Burke (1729 – 1797).133
Three sovereigns, the commentator complained, had gathered to make this decision to the end of
dissecting a sovereign state. Supporters of the partition presented the counterargument that the
partition of Poland had established a new balance of power in Central Europe.134 But this claim was
overwhelmed by protests coming from France, the UK and the lesser imperial Estates.135 Critics
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insisted that the Kingdom of Poland was a state within the European system and the “slicing”136 of
territories from the Polish state endangered the continuity of the system as a whole.137 Thus, the
partition of Poland incited much opposition as a blatant breach of balance-of-power rules.138 Even if
Voltaire assumed that the partition was in line with the law and morality, he did not leave
unmentioned the controversies that had occurred among the partitioners in the process of the
execution of their decision.139
States, “Statistics” and the Balance of Power
Late eighteenth-century Latin texts no longer featured the word gens as a term for population groups
but applied it to states.140 While a few theorists used the terminology of “independence” in the
second half of the eighteenth century, signalling readiness to analyse transformations of state
structures,141 the state then appeared as a “time-honoured” and “virtually general” human-made
institution and was “treated” as a machine. The Göttingen historian August Ludwig von Schlözer
(1735 – 1809), then a prominent theorist of the state, followed senior contemporary theorists in
providing the following definition: “The state is (1) an invention: human beings made it for their
well-being, just as they invented fire insurances and the like. The most insightful way of handling
the theory of the state is to treat the state as an artful, most complex machine, designed for a specific
purpose. But (2), this invention is time-honoured: we encounter it already at the very beginning of
history. And (3) it is virtually general. ... All human groups known so far from ancient, medieval and
modern times ... have lived in civil society. And by far most of them, though not all, have lived in
states, societies or under governments.”142 Schlözer thus placed the state under the directive of
utility for those subject to government control and applied his concept of the state to the world at
large. The state as an “invention” was “very easy” to accomplish, as he judged from “its age and
ubiquity”, and imagined: “The only thing one needed was the recognition that human happiness is
impossible without union, permanent union at that, namely without the state; then, one subjected
oneself voluntarily.”143 Thus, Schlözer contextualised his concept of the state within the theory of
the government covenant and, like his contemporary, imperial reformer, Elector and Archbishop of
Mainz Carl Theodor von Dalberg (1744 – 1817), tied the accomplishment of happiness to the
continuing stability of human-made state institutions.144
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The theory of the state as the “machine of the body politic”145 was part of the university
curricula, designed to prepare future government officials for their jobs. The field of study had the
name “statistics” and comprised both theory of the state and practical information concerning states
as they existed in the world, not just in confinement to the European states system.146 The discipline
of “statistics” represented the world as a stable assemblage of states. “Statistics”, Schlözer believed,
had the task of “giving a scientific form to the disparate matter, to integrate a heterogeneous but
essential number of data into one point of view and create an order of these data, a closed
system.”147 Schlözer expected the “system” he intended to establish, to be permanent and complete.
He thus derived his methodology of “statistics” from the principles enshrined in contemporary
philosophical “systematology”,148 describing his system of states in the same way as Carl von Linné
had described his “System of Nature” (Systema naturae). 149 The word “statistics” came into
existence only early in the eighteenth century,150 and Schlözer himself confessed his ignorance
about the etymology of the word ‘state’, even though the Latin root of the word is easily identifiable.
Nevertheless, he noted that Latin words for the state known to him, such as res publica, civitas,
regnum or imperium did not appropriately lend expression to the idea of the state as he had defined
it, but only to certain empirically existing institutions.151 From the middle of the eighteenth century,
the state was, not only for Schlözer but for other statisticians as well, “the essence of everything
actually existing in a civil society [or “republic”] and the lands pertaining to it”, that is, the sum of
the economic, military and political conditions of a political community.152 According to the theory
of “statistics”, states arose from three types of contracts, the government contract on the
establishment of a legitimate order, the social contract on the formation of a hierarchically structured
indigenate, and the basic agreement about the constitutional form of government.153 Statisticians
imagined that changes might occur within states and referred to such changes as “main political
pp. 6-7. Similarly already: Johann Jakob Moser, ‘Grund-Sätze von der Policey überhaupt wie auch ihrer Natur und
Schicksalen in Teutschland’, §§ 1, 2, in: Schwäbische Nachrichten von Oeconomie, Cameral-, Policey-, Handlungs-,
Manufactur-, mechanischen und Bergwerkssachen 9 (1756), pp. 824-845, at pp. 825, 828. Johann Friedrich von
Pfeiffer, Grundsätze der Universal-Kameral-Wissenschaft, vol. 1 (Frankfurt, 1783), pp. 33, 38-39 [reprint (Aalen,
1970)].
145
Hoffmann, Entwurff (note 94), § 4, p. 7. Similarly: Pfeiffer, Grundsätze (note 144), p. 25.
146
For studies on eighteenth-century statistics see: Michael Behnen, ‘Statistik, Politik und Staatengeschichte von
Spittler bis Heeren’, in: Hartmut Boockmann and Hermann Wellenreuther, eds, Geschichtswissenschaft in Göttingen
(Göttingen, 1987), pp. 76-101. Ferdinand Felsing, Die Statistik als Methode der politischen Ökonomie im 17. und 18.
Jahrhundert (Leipzig, 1930). Vincenz John, Geschichte der Statistik (Stuttgart, 1884). Kurt Lewin, Die Entwicklung
der Sozialwissenschaften in Göttingen im Zeitalter der Aufklärung. 1734 – 1812. Ph.D. Thesis (Soc. Sci.), typescript
(University of Göttingen, 1971). Mohammed Rassem and Justin Stagl, eds, Statistik und Staatsbeschreibung in der
Neuzeit (Quellen und Abhandlungen zur Geschichte der Staatsbeschreibung und Statistik, 1) (Paderborn, 1980). Stagl,
‘Vom Dialog zum Fragebogen. Miszellen zur Geschichte der Statistik’, in: Kölner Zeitschrift für Soziologie und
Sozialpsychologie 31 (1979), pp. 611-638.
147
August Ludwig von Schlözer, Theorie der Statistik (Göttingen, 1804), pp. 1-2.
148
Johann Heinrich Lambert, ‘Fragment einer Systematologie [before 1767]’, in: Lambert, Texte zur Systematologie
und zur Theorie der wissenschaftlichen Erkenntnis, edited by Geo Siegwart (Philosophische Bibliothek, 406)
(Hamburg, 1988), pp. 125-144. Lambert, ‘Theorie des Systems’, in: Lambert, Logische und Philosophische
Abhandlungen, vol. 1 (Berlin, 1782), pp. 510-517, at p. 510 [reprint, edited by Hans Werner Arndt (Lambert,
Philosophische Schriften, vol. 6) (Hildesheim, 1969)]. Lambert, Logische und Philosophische Abhandlungen, vol. 2
(Berlin, 1787), pp. 388-389 [reprint, edited by Hans Werner Arndt (Lambert, Philosophische Schriften, vol. 7)
(Hildesheim, 1969)].
149
Carl von Linné, Systema naturae, first edn (Leiden, 1735) [reprints of this edn (Stockholm, 1977); (Utrecht,
2003)].
150
Kaspar Thurmann, Bibliotheca statistica. Sive de ratione status et cambiis (Halle, 1701) [newly edited s. t.:
Bibliotheca statistica. Politik, Staatsrecht und Zeitgeschichte in einer frühneuzeitlichen Bibliographie raisonné, by
Wolfgang E. J. Weber (Schriften der Philosophischen Fakultäten der Universität Augsburg,
Historisch-Sozialwissenschaftliche Reihe, 61) (Munich, 2000)].
151
Schlözer, Theorie (note 147), p. 3, footnote 6.
152
Achenwall, Vorbereitung (note 58), p. 5.
153
Gribnerus Principiorum (note 68), book II, chap. 1, pp. 175-184. Höpfner, Naturrecht (note 86), pp. 169-171.

230

revolutions” (politische Hauptrevolutionen). As late as in the 1770s, this phrase did not indicate
radical transformations of the basic agreement on the constitutional form of government, but denoted
major political decisions of governments.154 The sequence of these domestic political decisions
became subsumed into the “history of the state”, which appeared to leave untouched the continuity
both of the states and of the states system as a whole.155
Within the theory of “statistics”, the state comprised a territory as the linearly demarcated
section of the surface of the planet earth, “which one nation properly owns”.156 The unequivocal and
consensual demarcation of borders appeared to be the pre-condition for the avoidance of conflicts
about their location and to advance the stability of the state. All states were to be recognised as legal
equals, endowed with the same rights and obligations.157 Hence, the inhabitants of a political
community had to be sedentary, so as to become capable of meeting the demands of statistical theory.
According to the law of nature, the group of residents, having first occupied their territory, enjoyed
the full and unalienable right of its possession. Only “unoccupied” islands in the “big ocean” were to
admitted as terrae nullius, no one’s lands, with conquests being generally outlawed. 158 By
consequence, the Spanish conquest of America had been “unlawful”, an early eighteenth-century
theorist concluded.159 Likewise, interventions into and apprehension by force of territories of a state
were prohibited, except when the ruled were engaged in legitimate resistance against tyrannical rule
and requested help from another state.160 Transfers of state territory to the control of another rulers,
for example through military occupation, were admitted as legal only under the condition that they
had been approved in voluntarily agreed peace treaties.161 However, not all theorists accepted these
conclusions. For one, diplomat Emerich de Vattel (1714 – 1767), born in the then Prussian state of
Neuchâtel and in Saxon service, would link the right of possession of state territory to the form of
the economy of its residents. Vattel professed to the view that the recognition of possessive rights to
state territory depended on whether or not the population complied with what Vattel took to be the
divine command to cultivate the soil. Should the population living on a territory not abide by that
command but rove around their lands, they had to abandon their rights to the advantage of farmers
willing to follow the divine command. This was the argument, through which Vattel, like Vitoria in
the sixteenth century, tried to justify not only the Spanish conquest of America,162 but also the
settlement of people migrating to America from other parts of Europe. Hence, Vattel’s handbook of
the law among states could even assist British colonists in North America, pursuing “independence”
from the UK. Benjamin Franklin (1706 – 1790), US diplomatic representative in Paris, realised the
argumentative value of Vattel’s book early on and sent two copies of the work to North America in
December 1775. One of them came into the possession of the Congress that declared the
“independence” of the British colonies in the following year.163
The balance of power was the core concept informing not only “statistics” but also the
theory of the law among states as well as pamphlet literature. The concept served as the guideline for
political decision-making and provided the criteria for the determination of the justice of political
action. Eighteenth-century critics of the balance of power, mainly in the Prussian camp at the time of
the Silesian wars, tirelessly rejected the concept as a “chimera”.164 However, against such criticism,
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the concept, founded on the technical models of the scales and the machine, dominated not only the
war of words in the political pamphlet literature,165 but also the academic discours, in which it
featured as a legal title.166 In the course of the century, the machine model outscored the scales
model167 as the machine model appeared to be more suitable to elucidate the postulated regularities
of strategies, focused on preserving the stability of the European states system.168 Elaborating on
Hobbes’s theory of the state, diplomats together with other authors of advocacy and legal theorists
constructed the “body politic of Europe” as a machine symbolising stability as a given or desirable
condition of the states system seemingly apt to conserve all of its members.169 The legal equality of
sovereign states, so the argument continued from the seventeenth century, was derived from the law
of nature and produced the economic, military and political balance among states, which were
“gathering together into a society”. 170 Therefore, theorists concluded, the preservation of the
balance was a general duty, dictated by the law of nature.171 As an outflow from the law of nature,
that duty was not in need of enforcement mechanisms, but was self-implementing under the sole
condition that rulers followed the principles of natural reason.172
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The significance of these learned propositions for the practical conduct of politics is
documented in the debate over the problem, whether a war could be just, which was fought against a
state with seemingly increasing power. The debate continued throughout the century, but gained
intensity at the time of the Silesian wars. The starting point of the debate was the question, how
rulers should respond, if at all, to discernible attempts at changing the existing balance, seemingly
purposefully undertaken in a state. Put differently: if the ruler of a state in times of peace and
without evident external military threats enlarged the number of combatants in armies “that remained
standing”, took steps of fiscal and trade policy to upgrade the economic achievement of the state
population, promoted immigration in order to increase the state population, order the fortification of
places and even occupied territory of another state, was it appropriate to identify these measures at
means to upset the balance of power and, by consequence, to destabilise the states system? And
would a preventive war be just for the purpose of preventing the completion of these measures to
transfor the equilibrium into predominance? Persistent attention addressed to rival power holders
anywhere in the system counted as the most effective means of preserving the balance of power as
the “condition of a relationship among the European powers of such a kind that every free state may
exist next to the other and none of them has to be fearful of being swallowed or unduly pressured by
the other” (Zustand eines Verhältnisses der europäischen Mächte so zu einander, daß jeder freie
Staat neben dem andern bestehen kann und keiner besorgen muß, von dem andern verschlungen
oder ungebührlich bedrückt zu werden).173 Contrary to these detailed considerations, Grotius had
contented himself with the simple recommendation that rulers feeling threatened by a new fortress
erected in peace time, should pose a counterthreat by building an opposing fortress.174
The majority of the participants in the debate opted for declaring just a preventive war
conducted to thwart acts with the apparent capacity of transforming the balance of power. In doing
so, they supported the view that rulers had the legal obligation to keep the European states system in
balance. The majority of participants in the debate classed wars as a contribution to the preservation
of peace in the long term and the maintenance of stability in the states system, even if these wars
were fought against states, whose rulers had not committed acts of military aggression against
another state, but seemed to be creating the capacity for future aggressive acts. In support of their
stance, these theorists adduced the argument that securing the balance of power might require the
deployment of military means and might be necessary in order to guarantee the equality of states in
accordance with natural law.175 Moreover, they insisted that the temporary interruption of peace was
mandated, if wars could ease the restoration of peace in a more stable manner.176 Third, they
claimed that the obligation of keeping the balance of power was itself a legal norm, infringements of
which were not to be tolerated.177 Some adherents to this view conceded that power without
recognisable determination to inflict damages could not be a threat and that the mere increase of the
power of a state could not transform the balance as such.178 Yet, if the ruler of a state had a record
of promoting injustice, showing greed and ambition and seeking to dominate other states, a
preventive war against the aggrandisement of such a state was just. This was the position Maria
Theresa took in her demand for the release of information about Prussian armaments in 1756,
claimed that the provision of such information was mandatory to allow her assessments of the goals
of Prussian military policy and proceeded with war preparations, once she deemed the received
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information insufficient.179 By contrast, a minority of participants in the debate denied categorically
that the preservation of the balance of power could under any cirumstance be a just cause of a war.
This, they argued, was so, because the balance of power was in itself the guarantor of the stability of
states and, in this capacity a factor of peace. Therefore, the balance of power could only be kept by
peaceful means and never be protected through war. Moreover, these theorists denied that there was
a legal obligation to preserve the balance of power, which, by consequence, could be altered without
infringements upon the law among states.180
The debate about the balance of power testified to the seriousness, with which theorists
investigated possibilities of practically applying the law among states. The debate was not purely
academic in kind, but delivered arguments to promote or prevent arms increases. Most importantly
during the Seven Years War, it served the imperial chancellery in Vienna to defend its resistance
against Prussian aggrandisement under Frederick II, whom the chancellery rightly181 accused of
having enlarged armed forces under his control at times of peace and without ascertainable cause.
The Prussian side responded in 1756 asserting through war manifestos that Habsburg initiatives
against Prussia were dangerously disturbing “repose” within the Empire, that meant, upsetting the
balance of power. According to his propaganda, Frederick was compelled to start the war to protect
the Empire against Habsburg predominance. The Prussian side thus gave out the war as a just means
of defense both of Prussia and the Empire, Frederick not being an aggressor and the war an act of
self-defense on the Prussian side.182 Hence, both sides shared the common platform of the law
among states for their arguments and contended that they were acting to the ends of preserving the
balance of power and maintaining the stability of the Holy Roman Empire. The law among states
was applicable to the relations between the Empire and its Estates, as if the latter were states like all
others.

Diplomats and Jurists as Managers of the Balance of Power
Diplomats turned into managers of the balance of power during the eighteenth century. They
received instruction to observe the law among states, without becoming obliged to subject
themselves rigorously to the pure doctrine of legal theorists.183 Descriptions of the activities of
diplomats conveyed a sense of Max Weber’s distinction between ethics of convictions and ethics of
responsibility, diplomats becoming characterised as being guided by principles and ideas but mainly
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driven by need to take responsibility for their actions.184 The number of dispatched emissaries as
well as the staff employed in foreign affairs bureaucracies once again rose dramatically. The Russian
diplomatic service alone featured an exponential increase of staff from 120 in 1718 to 261 in 1762.
New well-ordered agencies in charge of foreign policy came into existence in Spain and in the
imperial chancellery in Vienna early in the eighteenth century. However, there were still only few
institutions providing formal training for diplomats, one in Prussia existed between 1747 and
1756,185 another one at Hanau was not attached to a particular state and did not continue beyond its
first year of operation in 1749.186 The imperial chancellery founded the so-called Oriental Academy
in Vienna in 1754 to train diplomats for service in Istanbul and continues as the Diplomatic
Academy.187 Envoys continued to be selected mainly from among aristocrats, who appeared not to
be in need of special professional training beyond their traditional kin-based education.
Yet, the eighteenth century also witnessed the publication in print of several handbooks of
diplomatic service. 188 Likewise, textbooks on the law among states would regularly contain
passages on the law of diplomatic envoys.189 The terms used for emissaries remained untechnical,
with Latin legatus being frequently in use,190 side by side Latin orator and with French ministres
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and English ‘ministers’.191 Ambassadeur was a common term for envoys of various ranks,192 even
though the word could also denote the head of a standing mission.193 In his memoirs, the French
minister Etienne François Duc de Choiseul (1719 – 1785) applied the title Ambassadeur to the
imperial envoy Wenzel Anton Kaunitz Rietberg (1711 – 1794), who was stationed in Paris from
1748 to 1756.194 According to the theory, the power and the “honour” of envoys, regardless of the
titles they might bear, were to be measured in accordance with the letters of accreditation (creditives)
they had received from sending rulers. The letters were to detail the rank, status and specific tasks of
the envoys. These statements were to form the basis for the ranking of envoys at their destinations.
The statements articulated in the letters of accreditation had binding force, thereby elevating power
and “honour” of rulers into the realm of the law.195
Choiseul also recorded the classical formula for the description of the tasks of emissaries.
They had, according to Choiseul, to faithfully execute the wishes of the sending ruler and to provide
information on all military and political projects and debates becoming known to them at their
destinations.196 Hence, the business of envoys remained in proximity of espionage, even though
philosopher and politician Mably sought to convince diplomats that they were servants of the peace
and should refrain from all unlawful acts.197 Envoys were supposed to receive protection against
attacks on their persons and property, as long as they did not by themselves violate the law.198 This
legal norm became so obvious during the second half of the eighteenth century that Adam Smith
(1723 – 1790), in his lectures on the law of nature of 1763, could self-evidently and without further
argument state that emissaries were inviolable and not subject to the jurisdiction of the receiving
state.199 For Smith, the recognition of the extraterritoriality of diplomats at their destinations was a
given fact. Nevertheless, problems with the enforcement of that legal norm continued and were due
to the lack of agreement about the range of the applicability of the law of diplomatic envoys. Thus,
in 1744, a widely reported controversy came up between France and Hanover about the arrest of
travelling Marshal Charles Louis August Fouquet de Belle-Isle (1684 – 1761) at Elbingerode in the
Harz mountains. The Marshall had been arrested on Hanoverian territory, because the Electorate was
then at war with France and would not tolerate French diplomats on its territory. By contrast, the
French side took the incident to be a violation of principle of the inviolability of envoys and
demanded the immediate release of the Marshal. Hanover backed in.200
Yet, the number of such cases declined during the eighteenth century, as the network of
standing diplomatic missions was then close enough to give routine to the work of diplomats. This
was even more easily possible, as their aristocratic background committed most diplomats to
common habits and standards of personal behaviour. 201 Included in these standards were the
demands to choose words carefully, avoid pointed and potentially offensive statements and to apply
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the principles of courteousness.202 By convention, most states ranked as mutually elegible for
alliances, even though, as in the case of the relations between France and the Habsburgs, there could
prevail traditional perceptions of continuous enmity, in this case going back to Emperor Maximilian
I. In consequence of such perceptions, policies of alliance formation both the French and the
Habsburg sides, could appear to conduct calculable policies in the respect that both sides were
unlikely to become allies.203 Against these expectations, France and the Emperor, jointly with the
UK and the Netherlands, with the latter not joining as a formal member, concluded the so-called
“Quadruple Alliance” on 22 July 1718 to oppose the expansion of Spanish rule to Sardinia under the
explicit reasoning that the alliance was to contribute to the “installation of a lasting balance of power
in Europe” and to “public repose”.204 The same purpose was behind the gathering of French,
Imperial and other envoys at Soissons, where they laboured to establish a general permanent peace.
This general peace congress of participants which were not at war at the time, discussed changes of
the terms that had been agreed upon during the peace negotiations at Utrecht, Rastatt and Baden
between 1712 and 1714. Specifically, the British stronghold at Gibraltar was to be returned to Spain,
the duchies of Parma, Piacenza and Gusatalla in the North of the Italian Peninsula were to come
under Spanish control. Moreover, the imperial East India Company, founded in 1719, was to be
dissolved. The congress did not accomplish any of these goals, even though the imperial East India
Company found its end in 1731. Nevertheless, the congress put on record the willingness of
high-ranking diplomats to gather at conventions not merely for the purpose of ending wars but also
of avoiding war.205
Against this background, the change of alliances, which became known as the
“Renvertissement des alliances” (“Diplomatic Revolution”) of 1756 and ushered in the
rapprochement between France and the Habsburgs, was far less sensational than it has appeared in
the historiography of inter-state relations.206 In 1756, while preparing for war against Prussia,
Kaunitz-Rietberg succeeded in persuading the French government to abandon its often renewed
alliance with Frederick II in Prussia and to switch to the imperial side. Already in 1743, Maria
Theresa had established a „close friendship and a sincere, perpetual and inviolable alliance“ with
Sardinia as well as the UK (une Amitie étroite et sincere, perpétuelle et inviolable Alliance) and, in
1746, a further alliance, limitied to twenty-five years, followed with Tsarina Elizabeth of Russia,
who, together with her chancellour Aleksej Petrovič Bestužev-Rjumin (1693 – 1766) was as
vehemently opposed against the Prussian invasion of Silesia as Maria Theresa herself. Both sides
regarded the invasion as a serious threat to the existng balance of power. During the early years of
the Seven Years War, Frederick had to rely on British subsidies, as no one outside the Empire was
willing to go into an alliance with the Prussian king. Hence, policies of alliance-making were
governed by the law among states. Rulers could employ their decisions to establish or to reject
alliances as a flexible instrument to respond against manifest breaches of the law or perceived
attempts to alter the balance of power. In this sense, Maria Theresa referred to an alliance as a
“perfect concert” in 1759.207
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In view of the intensity and frequency of diplomatic relations, controversies about
ceremonial and ranks were no mere obessions of formalists but helped with the practical application
of the legal norm stipulating the equality of sovereigns,208 while respecting the differences of rank
among rulers. Put differently, the more often the concept of sovereignty became applied to states
rather than to personal rulers, rank as manifest in ceremonial and the use of titles facilitated the
preservation of a hierarchical order within the European states system under the overall compliance
with the legal norm prescribing the equality of sovereigns. Within this complex ordering system,
diplomats, in their capacity as representatives of sending sovereigns, faced the often difficult task of
implementing mutually irreconcilable demands. On the basis of widely circulating manuals, advice
provided by the “science of the ceremonial” (Ceremoniel-Wissenschaft) and a survey of norms
applying to diplomacy, 209 theorists in cooperation with practicing diplomats repeatedly found
ingenious compromises to resolve emerging controversies over rank peacefully. The imperial title
constituted a major problem. Until the 1770s, the Emperor insisted upon his traditional claim that the
imperial title conveyed precedence over all other sovereigns, whereas bearers of royal titles would
not acknowledge the imperial claim.210 Diplomats practically circumvented conflicts between these
two positions by restricting personal meetings between the Emperor and other monarchs to rare
occasions or staged conferences between the Emperor and a king on horseback in the open field, so
that differences in rank would not be recognisable. 211 Meetings among diplomats could also raise
problems with the observation of ceremonial. A serious problem could occur, if diplomats had to
agree on ceremonial across cultures or religions. For one, Imperial and Ottoman diplomats arranged
for the crossing by the Imperial emissary of the border from the Imperial to the Ottoman side after
the peace of Passarowitz of 1718. The Imperial envoy was to be met at the border separating
territories under Imperial and Ottoman rule. The two delegations agreed to set up a temporary
checkpoint consisting of three columns. Both emissaries had to approach the central column on
horseback from opposite sides and dismount simultaneously and at equal distance from each other.
When the ceremony was implemented, the Imperial emissary, having a problem with dismounting,
placed his foot on the ground slightly later than the Ottoman emissary. Yet, the mishap did not have
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any negative impact on Imperial-Turkish relations.212
But during the second half of the eighteenth century, the imperial chancellery, even within
the European states system, encountered mounting difficulties upholding its bid that the imperial title
should be reserved for the head of the Holy Roman Empire. In the relations between the Emperor
and the Sultan, mutual recognition of the legal equality of their titles had been agreed upon alreada
in the Treaty of Zitva Torok of 1606. But only during the second half of the eighteenth century did
relations between the Holy Roman Empire and the Ottoman Turkish Empire become close enough to
make possible reference to an “Imperial-Ottoman State Relationship”.213 Hence at this time, the
European states system comprised two states for whose rulers the use of the title Emperor was
mandatory. By contrast, the Russian Czar was not initially recognised as a ruler with the rank of an
emperor, despite the derivation of the word czar from the personal name of Caesar. In Latin texts,
“Autokrator” (Self-Ruler), the Greek title of the Czar, did occasionally appear as “Imperator”;
however, if the imperial chancellery applied the word imperator to the Russian Czar, the Emperor
intervened.214 Moreover, when Peter I used the title “Emperor of All of Russia” (Kayser von ganz
Russland) after the Peace of Nystad, the British government took over the usage,215 while the
imperial chancellery refused to do so and continued to refer to Russian rulers as “His Russian
Majesty” (Ihro Russische Majetät) or as “Self-Ruler of the Russians” (Russorum Autocratrix).
Emperor Charles VII employed the imperial title for the Russian Czar only in his Bavarian
chancellery, while Emperor Francis I accepted that usage without restrictions for the imperial
chancellery.216 In the Treaty of Teschen of 1779, Emperor Joseph II conceded to Tsarina Catherine
II, born as the daughter of the German Prince of Anhalt-Zerbst, the imperial title in legal terms,
thereby finally waiving his claim to be the sole bearer of the imperial title within the European states
system.217
Inside the Holy Roman Empire the legal norm demanding the recognition of the equality
of sovereigns sparked controversy in the eighteenth century as well. The old problem of whether the
Emperor or the governments of the imperial Estates were holders of sovereignty lingered on. In 1777,
Göttingen jurist Johann Stephan Pütter (1725 – 1807), drawing on the the Treaties of Munster and
Osnabrück, offered the compromise formula that sovereignty was divided between the Emperor and
the Estates. Taking issue with Bodin’s theory, Pütter argued that, according to the treaties, the
Emperor as well as the Estates could enter into relations with sovereigns outside the Empire.218
Pütter’s unorthodox formula reflected, what Württemberg jurisconsult Johann Jacob Moser (1701 –
1785) denounced as the “greed for sovereignty ... of several Electoral and Princely courts”
(Souveränitätsbegierde ... mancher Chur- und Fürsten-Höfe). Equating sovereignty with “supreme
authority over territory” (Landeshoheit), Moser cast into terms both, the well-recorded quest by some
rulers for upgrades of their titles and the uniquitous quest of Imperial Estates for recognition as
autonomous rulers and governments. Moser defined Landeshoheit as “the right of imperial Estates,
according to which they are competent to command, prohibit, give mandates to or to refrain from
doing anything within their territories, as any other ruler can do according to divine law, the law of
nature and the law among states, as long as their hands are not tied by imperial laws, imperial
212
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custom, contracts with their parliamentary representatives and subjects relating to ancient and
well-recognised freedoms and rights” (denen Ständen des Reichs zukommende Recht, vermöge
dessen sie befugt seyen, in ihren Landen und Gebieten alles dasjenige zu gebieten, verbieten,
anzuordnen, zu thun und zu lassen, was einem jeden Regenten nach denen göttlichen, Natur- und
Völkerrechten zukommt, insoferne ihnen nicht durch die Reichsgesetze, das Reichsherkommen, die
Verträge mit ihren Landständen und Untertanen dieser alt- und wohl hergebrachten Freyheiten und
Rechte die Hände gebunden sind).219 By equating the rights of imperial Estates with the rights of
sovereigns outside the Empire, Moser, identified Landeshoheit with sovereignty. His critical attitude
towards the “greed for sovereignty” derived from his concern that Imperial Estates, demanding
sovereign rights, might infringe upon the law of nature and government covenants stipulating rights
of the ruled. Hence, Moser denied the proposition that the rights of the ruled could be touched
legitimately. 220 Hence, for Moser, as for seventeenth-century theorists of imperial law, the
application of the concept of sovereignty within the Holy Roman Empire was not compatible with
the concept of independence. According to Moser all Imperial Estates remained members of the
Empire, no matter how far their legislative autonomy might reach. Hence, within the Empire, there
was no state, which was at the same time sovereign and independent.221 By contrast, Moser neither
frowned upon the capability of making alliances among Estates within the Empire or between
Imperial Estates and sovereigns outside the Empire222 nor the common use of words such as status
or Staat for the imperial Estate.223

Government within a State under the Rule of Law
Inside as well as outside the Holy Roman Empire, the idea that government stood under the rule of
law was current in Europe already in the fourteenth-century legal theory224 and continued to be
present during the sixteenth and seventeenth centuries.225 In addition, sixteenth-century theories
supported the use of the right of resistance against unlawful rule,226 and the Dutch rebels availed
themselves of these theories when formulating their ideologies of resistance against the Spanish
government. Even violent opposition against urban elites as well as acts of disobedience of
farmers227 articulated the demand that government should be subject to the law.
Sixteenth-, seventeenth-, and eighteenth-century theorists took the enforcement of the law
among states to be difficult, at least to be loaded with problems, whereas the idea that relations
among state should be governed by the law was uncontested in accordance with the theory of the law
of nature. Contrary to previous periods, the argument that the law of nature was valid in humankind
at large, received support, during the eighteenth century, not merely through theoretical speculations
but even upon empirical evidence. The evidence came mainly from employees of the Dutch East
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India Company (VOC), who were most productive in reporting on legal and political matters in areas
where they were engaged in their trading businesses.228 More or less comprehensive travel reports,
for example on Japan, found their ways into carefully assembled library collections and were
meticulousness listed in bibliographies,229 and served as sources for statistics.230 One of the most
comprehensive travel reports, tantamount to a statistical survey, is extant in the work of the Lemgo
physician Engelbert Kaempfer (1651 – 1716) on Japan, where he stayed from 1690 to 1692.231 In
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his report, Kaempfer dealt at length with the forms of government.232 Kaempfer’s report gave
empirical testimony to the factuality of the rule of law within a state outside the European states
system. Hence, the relations between Europe and Japan also were based on the law and not in need
of the exercise of power. In describing the position of the rulers as subject to the law, Kaempfer
categorised Japan as a law-governed state, in which the demand for the recognition of the rjule of
law, as enshrined in European political theory, had actually been implemented. In Japan, then, the
rule of law appeared as a real-world fact, while European theorists positioned it as the goal of
reforms they requested.233
Kaempfer established this empirical record of the implementability of the rule of law
through his interpretation of the then already well-known complicated dualism of ruling institutions
in Japan. In European perception, government appeared to be distributed upon two rulers, and
European travellers found it hard to correlate their respective rights and duties. Even authors of early
seventeenth-century travel reports had laboured upon the dualism of rulership in Japan. Bernhard
Varen (1620 – 1650/1), the first author of a statistical handbook on Japan,234 approached the
problem through the lense of power politics. Like earlier seventeenth-century statisticians, he
interpreted the coexistence of the Tennō, the ruler in Kyōto, and the Shōgun, the ruler in Edo, as the
result of a long-standing rivalry, which had led to shifts in power. According to this interpretation,
the Shōgun had usurped an essential part of his power from the Tennō and forced the latter to cede
ruling competences. Varen dated this shift to wars of the late fifteenth and early sixteenth centuries,
having entailed the loss of power of the Tennō.235 Kaempfer realised the inappropriateness of the
power-politics approach, reduced it to the level of past propaganda and juxtaposed this interpretation
against the model if regulated dualism of ruling offices similar to the relationship of the Emperor as
the holder of secular powerand the Pope as the holder spiritual power in Europe. For the Tennō,
Kaempfer used the terms “Spiritual Hereditary Emperor” (Geistliche Erbkaisere), “born popes”
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(gebohrene Päpste) or “personified pontifical idol” (presente pontificiale Abgott), 236 the latter of
which Kaempfer’s translator Johann Caspar Scheuchzer (1702 – 1729) rendered into the formula
“Japanese Pope”.237 According to this model, the Shōgun was the legitimate holder of secular power
and no longer a usurper, while the Tennō was the spiritual head of the state and acted as the supreme
legitimator the secular rule. Kaempfer was not the first to apply the title of emperor to the Shōgun,238
yet he interpreted the dualism of rulers as the result of the legal differentiation between institutions
of secular and spiritual rule. As Kaempfer took for granted that only a secular ruler could perform
the duties of the head of a state, only the Shōgun could be the bearer of sovereignty. Therefore, the
imperial title was applicable solely to the Shōgun. Applying the imperial title to the Shōgun,
Kaempfer categorised Japan as a state, which was equal in rank not merely with the Holy Roman
Empire but also with China. 239 Kaempfer thus was apparently the first European observer to
consider states outside the European system not merely as legal equals with European states but also
as ranking at the same level as the Holy Roman Empire. According to the same criteria, the imperial
title needed to be applied to the head of the Chinese state. Hence, Kaempfer described Japan as an
autonomous state in its relations with China, thereby taking issue with previous European reports,
which had featured Japan as a Chinese dependency. Later in the eighteenth century, Kaempfer’s use
of the imperial title for rulers in Asia obtained legal quality, as the practice of making treaties
between Europeans and rulers in South and Southeast Asia adopted the usage. For one, the VOC
concluded a treaty with the ruler of Kandy (Sir Lanka) on 14 February 1766. This was an agreement
ending a war and establishing “never changeable amity” (une amitié à jamais inaltérable) and styling
the Kandy ruler “L’Empereur de Candy”.240
For his interpretation of the dualism of rulers in Japan, Kaempfer drew on the traditional
European model juxtaposing Church and Empire as holders of spiritual and secular power, while
categorising the relationship between both powers in Japan as free from conflict and regulated by the
law. With regard to the Holy Roman Empire, the papal and the imperial chancelleries were rivalling
over predominance within the Empire and Latin Christendom at large. The Pope, in his capacity as
ruler of the Papal States, together with some archbishops, bishops, abbots and abbesses as imperial
Estates even were holders of secular power like the Emperor and other Estates. By contrast, the
“Emperor” and the “pontifical idol” in Japan were integrated into the overarching normative system
of municipal law controlling the relations between both rulers. Kaempfer thus presented Japan as an
empirical case featuring the regulatedness, in terms of law, of relations between two holders of
supreme power, albeit only in one single state. Still, in Japan as a state, the subjection of rulers to the
law was on record, whereas, for the Holy Roman Empire as well as in Latin Christendom as a whole,
theorists categorised the same subjection as hard to achieve.
Kaempfer’s interpretation dominated the European image of Japan to the end of the
eighteenth century. Although criticism became occasionally vocal concerning Kaempfer’s assertion
that the rule of law was absolute in Japan, 241 even his critics accepted his premise that the
relationship between the Tennō and the Shōgun was describable in terms of the dualism between
Pope and Emperor. Johann Gottlieb Georgi (1729 – 1802), who travelled in Siberia in 1772 and
visited a Japanese settlement at Irkutsk and gathered information about Japan, even produced
apparently independent proof of the appropriateness of Kaempfer’s interpretation.242 Indeed, Georgi
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described the relationship between the Tennō and the Shōgun as the dualism between a spiritual and
a secular ruler. However, contemporaries remained unaware of the fact that Georgi relied on
Kaempfer’s interpretation for his description, which, by consequence, was actually not independent
evidence. Moreover, European reports featured not only Japan but also China as a case testifying to
the subjection of government to the rule of law.243

The Theory of the Law among States in University Curricula
The eighteenth-century witnessed jurists and philosophers denying the existence of the law among
states.244 Like their seventeenth-century predecessors, they argued that political communities were
in the state of nature and, as states, could not enter into any binding obligations. Any law, accepted
as valid in all or most political communities, according to this doctrine, was not part of the law of
nature, but positive municipal law, the customary practices observed in the intercourse among states
pertaining to morality but not to the law.245 However, writings by authors taking this position, were
dwarfed by the mass of publications dealing with the law among states in larger numbers than ever
before. The main factor of the increase of the number of printed texts about the law among states
was the public accessibility of treaties among states, assembled in numerous printed collections.246
The availability of treaties through these printed collections promoted academic research in positive
sources of the law among states on the basis of the exact wording of treaties. The study and research
into these materials fell into the province of jurisprudence and was mainly undertaken in the law
schools of universities in the German-speaking areas. Treaties among states now were explicitly
defined as “charters of free peoples, states and princes, through which binding obligations are being
brought into existence, confirmed or lifted.” (Urkunden freyer Völker, Staaten und Fürsten, wodurch
eine Verbindlichkeit unter ihnen hervorgebracht, bestätiget oder aufgehoben wird.)247 This type of
definition encouraged the dissemination of legal instruments in publicly accessible printed
collections, so as to facilitate investigations about the degree to which existing agreements were
being honoured. Put differently: the publication of treaties enhanced their binding force in so far, as,
on principle, every interested person could read all public legal commitments of all states
everywhere and at any time Hence, the idea informing the printed treaty collections that the texts of
legally binding commitments of states should be made available to the general public and thereby
enhance their binding force, promoted the consciousness, already on record in the sevententh century,
that the law among states was not solely an outflow of the law of nature but could also be set
through human action.
The procedures of setting the law among states, specifically the law of treaties among
states, formed objects of academic teaching and research in universities, were summarised in
handbooks, analysed in specalised academic publications and listed in bibliographies.248 Handbooks
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on the law among states provided survey chapters about the law of treaties among states.249 At the
same time, philosophers included the law among states into their survey of the law of nature. Most
prominently, Christian Wolff at Halle influenced the study of the law among states through his own
writings as well as those by his students Joachim Georg Darjes at Jena and Daniel Nettelbladt at
Halle (1719 – 1791). Likewise, academic authors began to scrutinise the history of legal theory,
whereby they not only focused on the ancient Greek and Roman periods, but also took into account
Confucian theories of the law of war and peace as part of the general law of nature.250 Confucian
texts had been printed in Euroepan languages from the seventeenth century, among others in the
history of China by Jesuit Martino Martini (1614 – 1661)251 as well as in special editions.252
Surveys of the history of legal theory even included some of the larger sixteenth- and
seventeenth-century compendia on the ius gentium and the law of war and peace, such as those by
Gentili, Grotius and Pufendorf,253 with the notable exception of Vitoria, whose work had fallen into
oblivion.
Two new schools appeared with regard to the determination of the relationship between
the law of nature and the law among states. On the one side, a minority of theorists equated the law
among states with the law of nature. Members of this school were Geneva jurist Jean Jacques
Burlamaqui (1694 – 1748)254 and Johann Gottlieb Heinecke (Heineccius, 1681 – 1741) at Halle.
Heineccius defined the laws among states as “the law of nature, applied to the social life of human
beings” (das Naturrecht, angewandt auf das gesellschaftliche Leben des Menschen)255 and derived
from this definition the argument that the law among states could not be set through human action.
According to Heineccius, the law of nature followed from reason only and, by consequence, could
not flow from human legislative action. On the other side, the majority of theorists assumed that the
law of nature comprised the “complete freedom” (völlige Freyheit) of political communities together
with the unset norms of the law among states, limiting that freedom.256 Yet, they positioned the law
among states as a legal field of its own, emerging from treaties among states.257 Various technical
terms concurred for this latter legal field. The Göttingen historian, jurist and statistician Gottfried
Achenwall (1719 – 1772) called it the “general hypothetical law among states” (ius gentium
universale hypotheticum), including into this term the law of treaties among states.258 Darjes used
the phrase “positive law among states” (ius gentium positivum), which he interutilised with
Achenwall’s term. 259 Christian Wolff distinguished between voluntary law, treaty law and
customary law (jus gentium voluntarium, pactitium, consuetudinarium) as elements of positive law,
which he would not admit as having been dictated by nature.260 He thus derived both, the law
among states and the law of nature, from reason and concluded that the law among states must be
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common to all humankind regardless of religious beliefs. The Viennese theorist of the law of nature,
Carl Anton Martini (1726 – 1800), followed Darjes and identified Hugo Grotius as the first theorist
to have treated “a positive law among states” (ein positives Völkerrecht) as the sum of legal norms
laid down in treaties and transmitted through custom.261 Thus, the view is untenable that Grotius’s
work should not have had any significant impact on relations among states during the eighteenth
century.262
Wolff’s position reflected the then widening practice of making treaties among partners
across the bounds of religion. Not only numerous agreements came into existence between rulers in
Latin Christendom, including the Roman Emperor, on the one side and, on the other, Muslim rulers
of states in Northern Africa263 as well as the Ottoman Turkish Sultan, with neither side calling into
question the legal entitlement of the other to enter into treaty obligations or doubting the validity of
these obligations, once they had been agreed upon. Likewise, the Estado da India, the agency of
Portuguese colonial rule in South and Southeast Asia, concluded several treaties with the Mahrattas
in the course of the eighteenth century,264 the English East India Company made out agreements
with the die Mahrattas, Dholpur, Baroda and Nagpur,265 the VOC with Kandy, Tidore and Johor,266
whereby the latter instrument even contained a “protection” clause (beschermen),267 and the French
Africa Company followed with a treaty with the Emir of Tunis.268 Portuguese rulers entered into
agreements with African governments from the late sixteenth century, which the Portuguese colonial
adminstration of Angola appears to carefully copied into an official registry of treaties, and two
treaties came into existence linking together the King of France and the Shah of Iran early in the
eighteenth century.269 There were also agreements between Native American states on the one side
and, on the other, the Kingdom of Spain, the Kingdom of France and the UK,270 even after a
261
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proclamation in the name of King George III had unilaterally established a kind of crown suzerainty
(protectorate) over Native Americans west of the Apallachian Mouintains in 1763.271 From the point
of view of the European signatory parties, the legal basis for these agreements was the law of treaties
among states, according to which contracting parties reciprocally recognised one another as
sovereigns. There was no record indicating any reluctance of any of these signatory parties on the
European side to enter into binding commitments with sovereign states in Africa, America and Asia.
Nor did records suggest that the African, American and Asian partners to these agreements had
difficulties of understanding and accepting the principles of the treaty-making procedure. Thus, the
practice of concluding legally binding agreements across the boundaries of states systems and the
bounds of religion continued to rest on the common acceptance of a kind of law of nature as the
unset source of the bindingness of treaty obligations among states, with no difference being
recognisable in eighteenth- from seventeenth-century practice.
At the same time, it became possible to categorise imperial law as the “particular
European law among states ... of the German nation” (besondere europäische Völkerrecht ... der
teutschen Nation). Imperial law was now understood to cover “the essence of positive agreements,
which contain (1) the rights and duties of the Empire and the other European states among
themselves; (2) the rights and duties among European states themselves; and (3) the rights and duties
of the Empire and foreign states among themselves” (den Inbegriff der Gesetze welche 1) die Rechte
und Verbindlichkeiten des teutschen Reiches und der übrigen europäischen Staaten unter sich; 2) die
Rechte und Verbindlichkeiten der europäischen Staaten unter sich; 3) die Rechte und
Verbindlichkeiten der Staaten des teutschen Reichs und auswärtigen Staaten unter sich).272 Within
this framework of legally binding agreements among states within and beyond the European system,
the Empire appeared as the “core of the European Republic and the European balance of power”.273
Thus understood, the European law among states was identical with the law of the “European
system”274 and the sovereigns assembled therein. It became equally possible to employ the theory of
the government contract as the means not only for the derivation of the bindingness of particular
treaty obligations among signatory parties but also for the setting of general legal norms of the law
among states. To accomplish this task, theorists resorted to analogy. They claimed that the multitude
of treaties made among rulers and governments transformed original “moral persons” (personae
morales) from the state of nature into the community of contractually associated and bound states275
in the same way, as the government contract founded a state within a political community.276 Within
this contractual society of states, war became the means of regulated public conflict, with the
implication that private wars, as just wars, could take place only among individuals in the state of
nature. From the middle of the eighteenth century, theorists adopted the view that the state of nature
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was a condition of humankind that, in Europe, had existed in the remote past.277
The European law among states thus positioned the “European system” as a legal order in
balance as well as peace and subject to the universal law of nature.278 In this capacity, the law
among states was not just to feature as a theoretical construct but also to shape diplomatic practice
offering, among others, arguments to be used in manifestos to defend the justice of a war.279 The
ties between the law among states and the law of nature were usually taken for granted. Christian
Wolff belonged to the few eighteenth-century theorists, who raised the question of how the law of
nature could become the foundation for positive and unset norms of the law among states
everywhere in the world. Wolff, who was familiar with texts pertaining to the Confucian tradition
and did not conceal his appreciation of Confucius’s ideas,280 classed the law among states as
“necessary law” (jus gentium necessarium) and declared its foundation inalterable.281 It became
necessary, he thought, because nature had established an order, which comprised all states on the
globe and therefore deserved the name “civitas maxima”.282 Like any other type of social order, the
civitas maxima had to have laws and procedures of legislation. The order, Wolff surmised, had come
into existence “as if by covenant” (quasi pacto) and served the promotion of common well-being, the
repose and security of all states.283 In the civitas maxima, all states were by nature equal among
themselves.284 With his theory of the civitas maxima, Wolff created a contractualist tool for the
rational derivation of a world law among states, unchangeable in a comprehensive order of all states.
Like other eighteenth-century theorists,285 Wolff elevated the theory of the government covenant
from the level of the theory of the state into that of relations among states across the boundaries of
the European system. Yet, in doing so, he separated the law among states from law of nature, which,
in his theory, remained aloof from human interference, and merely derived the postulated
“necessity” of the civitas maxima from the law of nature. Accordingly, Wolff’s civitas maxima was
neither a world state in itself nor the fiction of a consensus about legal norms everywhere on the
globe,286 rather it was a kind of unchangeable machine, which, while resulting from human action,
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transferred the law of nature into the law among states and subjected states to the rule of law. Within
this theory, states were stable institutions and changes of the set-up of states within the European
system were difficult to conceive, even though recognition slowly came on the way that, with the
States General of the Netherlands, a new state had come into existence within the European
system.287
Wolff met with little appreciation for his construct in his own time, even though Emerich
de Vattel took it up and cast it into the formula of the “universal society of humankind” (La Société
universelle du Genre-humain), which Rousseau took up and modified.288 And yet, Wolff’s answer
to the question, how the law among states could have found general validity, reflected contemporary
pragmatic attitudes. When Duke Anton Wilhelm of Brunswick-Wolfenbüttel (1714 – 1731) bought a
slave named Amo (c. 1700 – after 1753) of Axim in what is Ghana today, who had been deported by
the Dutch West India Company, freed him, had him baptised as Anton Wilhelm and sent him to the
University of Halle for study, Amo decided to write a dissertation to obtain the degree of the Doctor
of Philosophy and placed his work under the title “The Law of the Blacks in Europe” (De jure
Maurorum in Europa). The text of the work, which he defended in 1729, is not extant. But the
printed report about the defence conveys information that Amo demanded equality for Africans
under the universal law of nature. Thus, early in the eighteenth century, Amo already derived from
the law of nature for Africans the same legal norms, which revolting British colonists in North
America claimed for themselves at the end of the century and termed them human rights. On the
basis of these rights, to which apparently Amo did not yet apply this term, he insisted that, in the
interest of the enforcement of the rule of the law among states, the trans-Atlantic slave trade and
slave holding in America should be prohibited.289 Amo taught philosophy according to Wolff’s
method at Halle, until he returned to Axim in 1753.290

Summary
In the course of the eighteenth century, the demand for the recognition of the rule of law found its
most prominent articulation in the theory of the law among states. The demand concurred with the
expectation of an imminent perpetual peace. Critical contemporaries ridiculed both, the quest for the
recognition of the rule of law and the promise of perpetual peace. For one, Voltaire invented a scene,
in which he positioned himself in front of a statue pondering the question whether, what he saw, was
a lifeless piece of art or the incarnate Abbé de Saint-Pierre. Voltaire arrived at the conclusion that he
was seeing a lifeless statue, because, he reasoned, the Abbé, being alive, would certainly have said
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something nonsensical.291 Beyond such jokes, the subjection of states to the rule of law and the
continuing attraction of the Augustinian paradigmatic sequence of peace, war and again peace were
neither fancy dreams nor dusty academic theory. They did not, it is true, prevent occurrences of war
with ensuing destructions of lives and property. But they helped with the taming of the “Bellona”,
imposing limitations upon the deployment of military means and reducing the number of war
casualties. The majority of theorists divided the law among states into a general, “necessary” part
spanning the globe and the particular set of norms as the European public law (ius publicum
europeum), specifically the law of treaties among states. The trading companies continued to act as
sovereigns outside the European states system and applied the European law of treaties among states
in other continents. The legal basis, on which treaties among states could be considered valid across
continents and religions was not in need of explicit agreement, as it appaered to be laid down in the
universal law of nature.292 At least with regard to the acceptance of this legal basis, something
equivalent of Wolff’s theoretically conceived civitas maxima was empirically in existence. The
civitas maxima seemed to render redundant efforts to impose the law among states through
diplomatic pressure or even through the use of military force. The same observation applied to the
right to war and the procedures for ending wars. The Augustinian paradigmatic sequence of peace,
war and again peace continued to operate as a guideline for setting up peace agreements and
justifications of the resort to war. The conviction was uncontested that peace had to be restored at
the end of a war among the parties to the conflict. Peace could not be created anew at the end of a
war through some human act, but appeared to be part of the natural condition of the human world.
The concept of amnesty, which formed part of many peace agreements, even comprised, in the view
of some theorists, treaties, which had been concluded in the course of the war; these agreements
were to be declared null and void through the peace settlement.293 Positive European public law
diversified within the Europeans system of states and impacted upon many economic and political
aspects of the relations among states. Towards the end of the eighteenth century, however, critical
questions came up with regard to the complicated relationship beween positive Euroepan public law
and unset general law among states. Georg Friedrich von Martens, who, more than any one else, was
committed to the publication of the texts of treaties among states,294 admitted in 1787 that European
public law was no longer restricted in its application to the European states system. He pointed to the
fact the “outside Europe, a free state has formed itself, which has totally adopted the tradition and
customary law of the European peoples” (ausserhalb Europas sich in Amerika ein Freystaat gebildet
hat, der ganz das Herkommen und das Gewohnheitsrecht der Europäischen Völker angenommen
hat). 295 Martens himself thus was aware of the fact that the independence of the USA had
transferred European public law to areas outside the European states system. Hence, the continental
borders of the European states system were becoming threadbare.
Theorists of the law among states were fascinated by the model of machine throughout the
eighteenth century. Their mechanicist image of the world allowed only modifications of some
procedures within the system, but no alterations of its structure. Legal theorists as well as practicing
diplomats and military professionals bought their vision of stability, even static duration, at the price
of denying the possibility, let alone the requirement of transformations of the world of states, and
they continued to do so, even after the recognition of the USA had manifestly transformed that world
already.296 When, during the second half of the eighteenth century, the historicity of the world
became an issue of theory-making, sparking criticism of the statistical method,297 resulting in
comprehensive histories of humankind,298 even adopted into histories of war299 and condensing into
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the image of the world as a laboratory of fundamental change,300 the European states system, which
its intellectual constructors had seemingly designed so carefully, collapsed, as if it had been a shaky
house of cards.
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